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Mr. A. P. SPRAGUE, one of the editors of the Albany Law 
Journal, whose essay on the subject of an International Code, 
read before the Social Science Congress at Brighton last sum- 
mer, took the prize of one thousand dollars offered by Senor 
Moarcartu, being the first prize, has been elected secretary of 
the American International Code Committee, to succeed the 
late Dr. Miles of Boston. We learn that the committee are 
arranging for a centennial meeting, and that they are also try- 
ing to get a resolution through Congress to request the Presi- 
dent to invite the conference on international law, called by 
Peru, to meet in this country during the period of the centen- 
nial exposition. We regret to see the names of so few repre- 
sentative Western men identified with this movement. 





WAREHOUSE RecErIPTs.—The recent decision of the Saint 
Louis Court of Appeals, by Judge Lewis, in the case of the 
Central Savings Bank vy. Garrison, is not only interesting to 
the profession, but has great importance as treating a com- 
mercial question of practical utility and everyday use; and 
accordingly, recognizing its correctnesss, we publish it in full 
in this issue of the JouRNAL. The point decided in brief is 
that warehouse receipts, being by statute negotiable intru- 
ments, are transferable in blank; that notice of transfer, 
without naming the transferee, makes the warehousemen 
bailees for such transferee, whoever he may be, and bound by 
law to hold the goods deposited, for the transferee as owner. 
Accordingly when they permitted the goods to be attached by 
a creditor of the depositor, who had transferred their receipt, 
they, having notice of transfer without designation, the 
court held, that they were liable to the holder, and gave judg- 
ment against them for the amount advanced on the receipts, re- 
Versing the judgment of the court below. See on this subject 
Rahill’s case and notes, 1 Cent. L. J. 1, p. 80. 


UNITED STATES SUPREME CoURT—PRACTICE ON MOTION 
TO DISMISS ON THE GROUND OF MERE DELAY—DAMAGES.— 
The following brief opinion was recently delivered in the 
cases of Amory v. Amory, in error to the Supreme Court 
of the State of New York, by Chief Justice Waite: “The 
motions to dismiss and advance these causes are denied. 
We can not dismiss a case on motion, simply because we may 
be of the opinion that it has been brought here for delay only. 
Both pasties have the right to be heard on the merits, and one 
party can not require the other to come to such a hearing 
upon a mere motion to dismiss. To dismiss under such cir- 
cumstances would be to decide that the case had no merits. 
Neither can we advance a cause for argument for the reason 
that we may think it has no merits. Further argument may 
show the contrary. We can adjudge damages under sec. 1010 
Rey. Stat. and Rule 23, in all cases where it appears that a 
writ of error has been sued out merely for delay. This gives 
us the only power we have to prevent frivolous appeals and 
frivolous writs of error, and we deem it not improper to say 
that this power will be exercised without hesitation in all 
cases where we find that our jurisdistion has been invoked 
merely to gain time.” 





Stock GAMBLING ConrRActTs.—The proceedings in the 
suit of Dewitt C. Taylor v. Jay Gould, to which we have 
recently referred, reached a singular and abrupt termination 
on Thursday last, in the Supreme Court (Circuit 1) of New 
York City, before Barrett, J. A motion was made to dismiss 








The argument on this point was 


the case for want of proof. 





answered by the counsel for the defendant, with citation of 
authority, when the argument was cut off, and the case taken 
from the jury by the court. The view taken was, that there 
was no written proof of the contract to buy gold, nor of the 
written memorandum to bring the transaction within the 
statute of frauds, and that it was not even shown that it was 
a custom to observe the statute. According ‘to the Daily 
Register, the judge said: “The trouble is this—the manner 
of doing business, as testified to by Speyers and other brokers, 
is without regard to the law. It would, perhaps, take ten 
seconds for the gentlemen who transact their business in the 
gold and stock exchange, when their contracts are made in 
open market, to sign bought and sold notes and hand them to 
each other at the time they make the transaction. But they 
never do that ; they rely upon their own law ; they make it for 
themselves; they have their own institutions, by-laws and 
machinery, and they pay no more attention to the statute of 
frauds, or the statutes of this state generally than if they were 
notinexistence. The trouble is that when they find their own 
laws and machinery inadequate for their own protection, 
when they find themselves outwitted, wronged or oppressed, 
and the full force of the machinery of their own laws is in- 
adequate to protect themselves, they come at last to the courts 
of justice to afford them the protection which they have not 
the ability to carry out themselves, being all the time regard- 
less of the fundamental law on which alone they can invoke 
that protection.” * * * 

After the delivery of his Honor’s opinion, Mr. Sullivan took 
an exception, and asked that the disputed points be submitted 
to the jury. These requests were refused. Mr. Shearman 
moved for an extra allowance of five per cent. This motion 
was approved by Mr. Sewell. After a short reply by Mr. 
Beach, Judge Barrett said he should compel the defeated party 
to pay all the costs; he thought it would be equitable ; under 
the circumstances a moderate allowance would be sufficient, 
and he would therefore give an extra allowance of two per 
cent. 





THE KriLBouRN CAsE.—Congress and Judge Cartter have 
an issue between them, involving the right of one in contempt 
of authority, to be released. The contempt is to a committee 
of the house of representatives, before which Kilbourn re- 
fuses to testify. If the contempt had been committed before 
another court, instead of the committee, there would have 
been no attempt to revoke the writ, the point being generally 
recognized as well settled that on a committal, the adjudica- 
tion is tantamount to a conviction, and that when the party 
reaches prison, it is then an execution. This doctrine is laid 
down in Kearney’s Case, 7th Wheaton, by the Supreme Court 
of the United States. The house had the right: to confine 
Kilbourn for contempt, as an accessory to the right to have 
his testimony, being clothed with all the powers necessary to 
carry out the objects and ends of its jurisdiction. In Eng- 
land the right of mutual non-interference as between the 
House of Commons and the courts, is recognized the same as 
between the courts ; and although a good deal has been said 
about the affair, it is either for political effect or to subserve 
some nefarious result. The ideas in the matter are simple 
and lie on the surface. The writ of habeas corpus is properly 
clothed with great dignity and sanctity, and a compliance 
with it is always imperative. The writ of Judge Cartter was 
not addressed to the house, or its committee ; it was, as it should 
have been, addressed to the officer holding Kilbourn, and pro- 
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posed to enquire into the causes of his imprisonment. 


the causes and facts of detention ; and the house having first 
committed the folly of refusing to permit its officers to com- 


ply with the writ, subsequently and properly, by resolution, | 


directed him to doso. The naked question, then, presented to 


the judge is the propriety of his confinement, and that, being | 


for a contempt, of which the party could purge himself, his 
freedom was in a measure under his own control, and he 
could, if he chose, furnish his own remedy. If it was con- 
tempt, and the return showed it, and he still refused to 


purge himself, the court could not admit him to bail ; because, | 


being an executed sentence, this would be an act of pardon 
by the court, granted for an offence against a jurisdiction hav- 
ing legal authority tosentence and punish. If the court were 
to free him from punishment by bail, the committee could 


send for him again to answer questions, and, on refusal, again | 


confine him, and so around in an unending circle. The duty 
of the judge was to issue the writ, and hear the matter, and 
on the actual existing facts to remand him to custody as being 
under the action of a co-ordinate, and, for that purpose, a 
plenary jurisdiction. Thus the law is maintained, and the 
sanctity of the writ not violated, and this, we take it, after 
all the talk, will be the result of the Kilbourn case. 





International Copyright. 

The Washington Law Reporter has a new editor, and he 
has began to strike out from the shoulder, that is to say, he 
has begun to write forcible and pronounced editorials. In his 
issue of April 8th, under the above head, he has given ex- 
pression to views in which he is no doubt sincere; but still 
they are such views as no honest mancan write without some 
day regretting it, In fact he defends the present system of 
denying a copyright to foreign authors. The curious reader 
will no doubt wish to know the grounds on which the advo- 
cates of such flagrant injustice put it, and therefore we give 
his remarks entire : 


International legislation, it would seem, is fully occupied in devoting 
its attention to matters that affect the harmony of public relations, and 
in preserving the integrity of such elements of a criminal code as are 
universal; anything like protective measures, which secure privileges to 
private classes, are not only beneath the dignity of international legisla- 
tion, but, by multiplying obligations, and making insignificant issues the 
possible causes of serious complications, they are calculated to sacrifice 
public good to private gain. 

In looking back on the history of books and book-making, we are led 
to the conclusion that the existence of an international copyright in the 

ast would have been one of the most fatal blows to the development of 

nglish literature, and that if a protective rule had belonged to the code 
of nations we would have been deprived of some of the most brilliant re- 
rults of Anglo-Saxon genius incubating on the undeveloped germs of 
European thought; especially would this have been the case in respect 
to dramatic literature. Any one who will glance over a collection of 
English plays popular in the last century, will be surprised to find how 
many were more than suggested by French writers. 

The Tartuffe of Moliere furnished Cibber’s Non-juror and Bickerstaff’s 
Hypocrite ; Fielding was indebted to the same author for his Mock Doc- 
tor. Foote owed his Liar to Corneille, whose Cid was translated by Cib- 
ber into the latter’s Ximena. The Roman Father of Whitehead was 
derived from the same souice; Fielding’s Intriguing Chambermaid was 
also of French extraction ; and Voltaire’s Mahomet was the prototype of 
Miller’s. When the question of international copyright arises, the leg- 
islative mind must naturally scan the consideration of the compact as the 
private man does the consideration of a contract. It will weigh the dis- 
advantages to the mass of our people against the benefits to oe secured 
to a class; it will pay little regard to the abstract idea of right of prop- 
erty in the author, whatever clime may inspire his literary triumphs, or 
whatever — may claim his birthplace; the one thought will be, 
would this sort of legislation profit or harm the greatest number ? 

In this view of the case it will regard the richness and variety of liter- 
ary results which distinguish old countries, and regard the printing- 
presses of the Old World as so many inexhaustible fountains supplying 
he th rsty demand of the American mind for knowledge in its most eco- 
eS wich the shape ; it will contrast the one American book that 

with the hundreds of foreign books read at home; it will 
ll a handful of native authors be artifically nurtured, and a host 
authors provided for at the expense of the mass of readers 
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The | 
only returns the officer could make would be a statement of | 









who only ask the privilege of paying their money and taking their 
choice? 

Place this country in opposition to the people of the Old World, under 
an international copyright system, and who can foresee the evils result- 
ing to us from the rivalry ? 

What treasures of scientific information, which are at every man’s 
disposal, at European prices, less the royalty, would then rise above the 
common reach; what would become of those works of the imagination, 
whose seeds were first sown by the Spectator—whose fruits were the Castle 
of Otranto, Tom Jones, Roderick Random, Ivanhoe, What Will He Do 
With It, Vanity Fair, Middlemarch, and last of all, the stories of Dick- 
ens, whose cheap American editions are to be found in so many humble 
homes, teaching lessons of human patience and human sympathy, follow- 
ing the pioneer to the camp fire, and there reviving the civilizing influ- 
ences of early life. 

The literary relation which we bear to the Old World is one of depend- 
ence. As circumstane@es now are, we have a fund that honors every draft, 
and we exchange greenbacks for refined gold. 

The literary wealth of the mother country and her neighbors, we have 
been accustomed to regard as we do the air we breathe—we do not want 


| to pay for it; we find it essential to intelligent life and happiness, and 


the average American mind revolts at any proposed a in a system 
which lays at its feet the intellectual wexlth of a world through the 
cheap channels of our own publishing houses. 

If what the editor of the Reporter says be true, the aver- 
age American deliberately justifies stealing and receiving 
stolen goods, provided those goods be the goods of foreigners, 
and “revolts” at any change which will make it unlawful for 
him thus to act ‘the part of a thief and a receiver. For to 
plunder foreign authors of the fruits of their overworked 
brains is simply stealing—common stealing. Nay, it is 
the basest and meanest species of stealing: because it is 
stealing the fruits of patient toil and midnight vigil from 
a class of men who almost universally live and die poor, and 
to whom mankind are indebted for the greatest benefits. The 
Dick Turpins and Claude Duvals of fiction never plundered 
women, and generally restored to the needy traveler some 
portion of the contents of his purse. The pirate who, with- 
out qualms of conscience, could plunder a rich merchantman, 
would scorn to add to the distress of a shipwrecked sailor. 
But the plunder of foreign authors by American publishers 
is carried on with the indiscriminate and heartless greed of 
wreckers; it considers neither the age, sex, nor pecuniary 
condition of its victims. Some of these publishers grow rich 
and fat and found great houses by reason of this plunder. So 
blunted and demoralized is the sentiment of Americans on 
this subject, that the members of these houses occupy the 
highest positions in society ; some of these are pillars of the 
church and leaders of Sunday schools. They hope, and, we 
presume, contidently expect, to get to Heaven. But if there is 
to be an old-fashioned Day of Judgment, such as most of us 
in childhood were taught to believe, we humbly conjecture 
that they will take back seats on that day by the side of cracks- 
men, pickpockets, horsethieves who have stolen the last work- 
beast of the poor farmer, and fraudulent trustees who have 
plundered widows and orphans,—wretches whose trade theirs, 
in the eye of justice and sound morals, strictly resembles. We 
have nothing but praise for those few honorable American 
publishers who pay foreign authors such compensation for the 
privilege of reprinting their works, as competition with the 
dishonorable houses who pay nothing, permits them to pay. 
But when an honest man reads a deliberately attempted de- 
fence of the American system of literary wrecking—a defence 
which places it on no higher ground than expediency, 
profit and comfort to ourselves—he gets as hot as a lime kiln. 
Shame on it. 

It is really diverting to recur again to this article and run 
up and down it a second and third time. The cool and quiet 
disregard of “the abstract idea of the right of property ” 
which it exhibits, seems indecd one of “the most brilliant re- 
sults of Anglo-saxon genius incubating on the undeveloped 
germ of European thought.’”” The Spartans who exalted 
stealing to a virtue, could not have invented a happier justi- 
fication of it than is found in “weighing the disadvantages to 
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the mass of our [their] own people against the benefits to be | juagment for the = of ascertaining the amount due to the ad 

’ e , > + ta T J N] 27 "2 91 . U Ss Vv 
secured to a class.” An 2 » ores vantages whic and provable in bankruptcy. U. S. St. 1867, c. 176, 221; U.S. x 
ran . nd then the great ac antages which Sts. 75106. But in the case of a bankrupt corporation, the bankrupt 
lave accrued to the literature of England, and which may | act does not restrain a creditor, who has not proved his claim in bank- 


accrue to the literature of America, under a system which Pra esc — a the action a a dealer of en- 
makes i of aviarize the works of forei : .<__ | forcing his lien upon the property attached, or of charging officers or 
pee Sorta to 98 ‘gt bata Gre © ork: o foreign authors | stockholders who are liable for the debts of the corporation. Chamber- 
pshaw—when these things are taken into consideration, hon- | lain v. Huguenot Manuf. Co., 118 Mass. 582; New Lamp Chimney Co. 
! ? | by) ~ - Pes p * y 

esty is not to be thought of. No, no; let us “pay our money | ¥ Ansonia Brass and Copper Co., 13 Bankr. Reg. 385; Lante, 160.) 
and take our choice :” that is. let us pav : e RAs Although the United States court sitting in bankruptcy has jurisdic- 
Sipe choice ;" that 1s, let us pay our money to our OWN | tion to ascertain and liquidate the amount of the lien, and to order the 
thieving publishers, and let us take our choice of the stolen | property to be sold discharged of all incumbrances, yet it may elect not 
goods which they furnish. But let us pay nothing to those | to do so, and if, before any proceedings taken in that court for that pur- 
fr 7 : i . ae | pose, this action should be dismissed, the lien created by the attachment 
rom whom the goods have been stolen. Let us—us cultivated | would be discharged, and all benefit of it lost. U.S. St. 1867, c. 176, 4% 
—us refined—us exquisite Americans, revel in the delights of | 1, 14, 20, 25; U.S. Rev. Sts. 2% 4972, 5063, 5066, 5075; Ray v. a 

eue » ‘ 6 » > 5: Fos es 2S, 7 ‘ll, 313; Cli 4 
cheap editions of the works of the Hoods and Jerrolds of the | 12, Bankr. Reg. 145; Foster v. Ames, | Lowell, 813 ; Clifton v. Foster, 
* “ : " ‘ ~~ | 103 Mass. 233; Braley v. Boomer, 116 Mass. 527. 

Old World, while those poor devils with their wives and chil-| This report does not require us to consider what effect a judgment for 
dren starve in garrets, and are buried by the charity of their | the plaintiff may have, as a merger of his cause of action, or upon his 
friends i | right to prove in_ bankruptcy. The only question before us is whether 
wi | this action should be dismissed for want of jurisdiction, and for the 


—————— Sa a ares —_—__—_____-________ | reason above stated we are of opinion that it should 
Not BE DISMISSED. 








Practice — Filing Petition the Commencement of a | 





Suit. 'Bill of Exchange — Acceptance without Drawer’s 
WILLIAM GOSLINE v. C. THOMPSON. Name—Right of Holder to Insert his own Name as 
Drawer. 


Supreme Court of Missouri, January Term, 1576. 
HARVEY v. CRANE.* 
Hon. Davip Waaener, Chief Justice. 
“ Wa. B. Napton, | English High Court of Justice, Common Pleas Division, February 2, 1876. 
“  H. M. Vortes, | 
“ TT. A. SHERWOOD, 
“ “Warwick Hoven, | 


- Judges ‘ . 
_— Where a bill is accepted and handed over for value, but at the time of accept- 
ance there is no drawer’s name on it, any bona fide holder for value is entitled 


to insert his own name as drawer and to sue the acceptor for the amount of the 
bill. 


re fomapenement, of Suit.—Under the first section of the 4th 
a ev eé Practice act, the filing of the petition is the commencement of the This was an action on a bill of exchange. A verdict was found for 
the plaintiff. The facts as found at the trial were that one Chippendale 
Error to the Circuit Court of Saline County. had sent a bill, with the drawer’s and acceptor’s names in blank, to the 
Napton, J., delivered the opinion of the oon. i defendant, who signed it as acceptor and returned it to Chippendale. 

This was a sult.on a mechanic's Hen, The sti Te The bill purported to be for value received in corn, The plaintiff re- 
inition 46 Gikalen, aise Gis Gan of tes at —_ penne by a | ceived it bona fide and for value, without notice of anything affecting 
inmeiiaient of an autien os eittlan 36 of the sad WwW. be Gaba. it from Chippendale, and filled in his own name as drawer. 

ised. a6 Whither the necting deust be tatd rn hy a alge see ) re- | _ Prentice, Q. C., now moved for judgment for the defendant on the 
deent Gn bike of Gen Gekt Samal om Gus to Se — os n ag rae above facts, contending that on such an instrument the defendant was 
-was that the petition was filed within the ov el 1 me" oy a Geir a. He cited Awde v. Dixon, 6 Ex. 869; M Call v. Taylor, 1s 
Sie Steel Gk Giatih Die. tehdehs eran ect ~ y° sae a ts ut the | W. R. 840, 99 C. BLN. 5. 301; Mountague v. Perkins, 1 W. R. 437 ; 
Meidaanh ths inthe 4 oe itl S 4 te ninety days, The court | Stoessiger v. The South-Eastern Railway Company, 2 W. R. 875, 3 E. 

smissed the action on the ground that under the first section of the 4th | & B.549; Schultz v. Astley, 2 Bing. N. C. 544. 





article +> Practice act (2 W. S. p. 1057), both the filing of the peti- Channell and Tomlinson, for the plaintiff, referred to the judgment in 
tion and suing out the writ are necessary to constitute an institution of | Schultz v. Astley, 2 Bing. N. C. at p. 552 and to Cruchley v. Clarence, 


a suit. » L@ @8.. “en 7) aaailiie » 4 col 

We think this decision erroneous. The filing of the petition is the : = - “ ¥: = oe ee een ee 
beginning of a suit, and is all the plaintiff can do to put in motion the Prentice, Q. C., replied. 
machinery of the law. It is the business of the clerk, then, to issue the | ,,@80VE, J.—I am of opinion that this application must be refused. 
writ, and his delay cannot prejudice the rights of the plaintiff, and this The facts, so far as they are material, are these. The defendant accepted 
seems to have been the view of this court in Jones v. Cox, and others, | # bill for one Chippendale ; it was a perfect bill in all respects, except 


7 Mo. 173, and Hite v. Hunton, 20 Mo. 286. that it contained no drawer’s name; in the body it was stated to be “for 
The judgment is reversed and the cause remanded. The other judges value received in corn.” Chippendale handed this document to the 
concur. artay: who signed his name as drawer, and who was admitted to be a 
Note.—In Henry v. Gibson ef al., 55 Mo., it was held that the filing 1older for value without notice. It has been contended by Mr. Prentice 


of a petition and the issuance of a summons was the commencement of | that, although if the laintiff had endorsed it his endorsee might have 
a suit, and that the filing of a petition alone was not the commencement | 8¥e4, yet the plaintiff could not sue as he had no authority to insert a 
of a suit within the meaning of the Practice act. - Hite v. Hunton was | dtawer’sname. There are two questions : first, whether, such a bill, be- 
not referred to, but was ignored, just as Henry v. Gibson was in the | ing given in the course of business, the plaintiff was entitled prima facie 
principal case. to add a drawer’s name; and, secondly, had he authority actually given 
9 to add the name? I am of opinion that he could add the name. 
ho 1 tel ea Chippendale was given power to negotiate the instrument, and that 

Bankruptcy of Corporations—Jurisdiction of State ne ate any stipulation 4. the defendant, Mr. Justice Maule, in Mount- 
Courts. ugue v. Perkins, says, “The defendant, when he wrote his name in blank 
and issued this acceptance, must have known, what was obvious to any- 
MUNSON vy. BOSTON, HARTFORD & ERIE RAILROAD CO body, that he put it in the power of any person to whom he gave it to 
J fillit up.” Thatapplies to the present case. Cruchley v. Clarence does 
not go so fur as Mr. Channell contended for, but the judgment of Lord 
Ellenborough is strong, for he says, “‘ As the defendant has chosen to 
An attachment proceeding against a corporation, in a state court, commenced send the bill a -4 the world in this form, the world ought not to be deceived 
more than four months before the bankruptcy of such corporation, will not be by his acts. The defendant by leaving the blank undertook to be an- 





Supreme Judicial Court of Massachusetts, March 7, 1876. 


dismissed for want of jurisdiction. swerable for it when filled up in the shape of a bill.” Mr. Justice Byles, 
f ; wv in his book (p. 187), says, “It is not even necessary that the bill should 
Gray, C. J., delivered the opinion of the court. be drawn by the same person to whom the acceptor handed the blank 


acceptance.” Stoessiger v. The South-Eastern Railway Company was 
different, for there the question was whether the document was «a valua- 
created thereby is preserved by the bankrupt act, and the appropriate ble instrument before any drawer’s name was put in, and on that Chief 
way of ascertaining the amount of this lien, and of making it effectual, | Justice Erle chiefly relied in M’Call v. Taylor. So again in Awde vy. 
is by judgment in this action. U.S. St. 1867, e. 176, 414; U.S. Rey. | Dixon, the bill was given to be used in a different way from that in 
Sts. ¢ 50!4; Doe v. Childress, 21 Wail. 642; Ray v. Wight, 119 Mass. 

Even ia the case ofan individual bankrupt,such an action is not to be dis- 
missed upon the commencement of bankruptey proceedings, but may 1Tn this case as reported the facts appear to have been similar to the 
either be stayed to await the determination of the question of the debtor’s | present case, but the right of the plaintiff to add her name as drawer, if 
discharge in the court of bankruptcy, or, by leave of that court, proceed to the acceptance was genuine, appears to have been assumed. 


The attachment in this case having been made more than four months 
before the commencement of the proceedings in bankruptcy, the lien 





* From the report in the Weekly Repor/er. 
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which it was afterwards fraudulently used. We need not decide any 
_—— as to who was a bona fide holder, as the evidence shows that the 

ocument was given for the purpose of circulation, and all usual rights 
would follow. 

Drnman, J.—I am of the same opinion, and have nothing, to add, ex- 
cept to say that the general principle is well stated in the case of Arm- 
field v. Allport, 6 W. R. 63. It is said that there is no case which 
expressly decides the point as between drawer and acceptor. But the 
substance of the cases is this, that the drawer may, even more than his 
transferee, sue when the acceptor has in effect given an authority to all 
the world to draw. In Scard and Wife v. Jackson a rule was refused 
under similar circumstances to those in the present case, and the argu- 
ments in the one are applicable to the other. It is enough to say that on 
the authority of that case the application should be refused. Further, 
if it were required. there is evidence of authority here. The application 
must be refused. 

JUDGMENT FOR PLAINTIFF, WITH Costs. 





Warehouse Receipts. 
CENTRAL SAVINGS BANK vy. GARRISON ET AL. 
St. Louis Court of Appeals, April, 1876. 


Present.—Hon. Tuomas T. Gantt, 


‘© Epwarp A. Lewis, \ Judges. 


1. Warehouse Receipts.—The transfer of a warehouse receipt, although in 
blank, and the transferee unknown to the warehouseman, yet if the latter have 
notice of transfer, he becomes the bailee of the transferee, and is bound to hold 
the deposit for him as owner. 





2. . Where a warehouseman, having general notice of the transfer of a 
receipt given by him, permits the property to be taken from him by legal pro- 
cess, he will be liabie to the transferee for the amount advanced by him on the 
receipt. 


Lewis, J., delivered the opinion of the court. 

An agreed statement of facts in this cause is to the effect following: 
Defendants were general warehousemen, in September, 1872, and re- 
ceived from one Quinn, on storage, a lot of whiskey and wine, giving 
him a negotiable warehouse receipt therefor. Quinn thereupon trans- 
ferred the receipt to plaintiff as collateral security for a loan of $200, 
giving his note for the amount, with an agreement showing the details of 
the transaction. Afterwards the goods were attached by a creditor of 
Quinn’s, and sold by the sheriff under execution upon the judgment 
which ensued. Quinn having absconded, this suit was instituted to in- 
ey plaintiff for its loss of the security upon the loan made to 

im. 

The warehouse receipt was regularly endorsed by Quinn to the plain- 
tiff, and bore a written or norte. acknowledgment of notice of transfer, 
signed in blank (the name of the transferee being omitted) by the defend- 
ants. The defendants had, however, no actual notice or Pl ms of 
the transfer to plaintiff, until after the sheriff’s sale of the property; nor 
had the plaintiff, until after the same event, any notice of the attach- 
ment proceedings. . 

Defendants paid no attention to the attachment suit, or the seizure 
and sale, but permitted them to take their course. The case being sub- 
mitted to the court, without a jury, upon the agreed facts, judgment was 
rendered forthe defendants. This action may be regarded as the sus- 
taining of a demurrer to the evidence, and will be so considered here. 

Our statute makes warehouse receipts negotiable by written endorse- 
ment thereon and delivery, in the same manneras bills of exchange and 
promissory notes. It makes the transferee the owner of the goods, wares, 
etc., represented by the receipt, and prohibits the delivery of such goods 
to any person except on surrender and cancellation of the receipt. So 
. far, the law would appear to hold the defendants accountable to the 
plaintiff for failure of duty arising out of their relations to each other 
and*to the property. Plaintiff insists that defendants were bound to 
hold the property against all comers until the surrender and cancellation 
of the rogeiaas Uhst the duty and right so to do, being commanded by 
statute, t be interfered with, even by a public officer. That it 
was at least their duty to defend the attachment seizure, which they 
could have done successfully, by virtue of their property in the goods 
thus to them by law. 
oa Mdants, on the other hand, show from several high authorities, 
that a warehouseman or carrier has no right to hold personal property 

inst an execution or attachment in the hands of an officer, and that 
his responsibility to the owner ceases upon its seizure by such means, 
even though the suit be between entire strangers. But all discussion upon 
these matters, seems to be superseded by an additional provision of the 
statute. By section 10 of the same act (Wagner’s Stat., page 221), it is 
declared that “‘so much of the preceding sections of this act as forbids 
the delivery of property, except on surrender and cancellation of the 
prigine! receipt or bill of lading, * * * shall not apply to property 
replevied or removed by operation of law.” Here is a complete defence 
against the plaintiff's claims in this relation. 

But there was another incident in the transactions, whose influence 
lies in a different direction. The defendants signed, in blank, an ac- 
knowledgment of notice of the transfer of their receipt. The omission 
of the na:ne of the transferee simply gave to a bona fide holder the righ 
to fill the blank at any time, even at the trial if necessary. Was the ef 
fect of this adknowiedgmant materially changed by the fact that defend 





ants had no actual knowledge of the party to whom the transfer was 
made? Let us first enquire what wl have been the effect of such ac- 
tual knowledge, if pres:nt. The defendants would thereby have become 
bailees of the plaintiff for all purposes. Upon the levying of the attach- 
ment, their first duty would unquestionably have been to inform plain- 
tiff of the fact, so that it might protect its property by the means which 
the law has provided. This duty would have arts he | a liability for all 
damages resulting to the plaintiff if they failed to perform it. 

The written acknowledgement of notice signed by the defendants was 
at least an admission that they assumed all the responsibilities which 
would attach to notice in fact. It was a waiver of further notice. It was 
a declaration to the transferee, whoever he might be, that he might treat 
them, in every respect, as his acknowledged bailees ; and that they would 
never attempt upon any plea of want of notice, to evade the duties and 
liabilities belonging to that position. It was upon this information, thus 
gue to plaintiff, that the latter advanced this money to Quinn. The 

aw of estoppel can find no better application in the range of human af- 
fairs. To permit the defendants now to deny actual notice of the plain- 
tiff’s rights as transferee, with a claim of immunity from the legitimate 
consequences of such notice, would be to repudiate all the learning on 
that subject. However honest may have been the defendants’ intentions 
in the present case, we can not thus open a door to possible frauds in 
commercial circ!es, where fair dealing is of paramount interest to the 
entire public at large. 

It thus appears to us that a very important feature in the plaintiff's 
rights was ignored by the circuit court. For this reason the Judgment 
is reversed and the cause remanded. Judge Gantt concurs; Judge Bake- 
well, who was of counsel in the case below, not sitting. 








Sale of Liquors by Clubs to their Members without 
License—Criminal Liability of Members. 


UNITED STATES v. WITTIG.* 


United Stutes District Court, District of Massachusetts, December Term, 
1875. 


Before Hon. Joun LowE Lt, District Judge. 


The sale of liquor to its members by a club or associatian of persons not in- 
corporated, combining together to promote social and literary objects, subjects 
it to tax as a retail dealer, and renders the club or any member thereof crim- 
inally responsible for the fuilure to pay such tax. Any course of selling, though 
to a restricted class of persons and without a view to profit, is within the mean- 
ing of the statute. 


P. Cummings, Assistant U. 8. Attorney, for the United States; M. F. 
Dickinson, Jr., for defendant. 

The defendant, as one of the officers of a club existing in Clinton, 
Mass., as part of the National German Turnverein, was indicted for carry- 
ing on the business of a retail dealer in malt liquors without payment of 
the special tax required of such dealers by the internal revenue laws of 
the United States. It appeared in evidence that the club was sustained 
by initiation fees and equal monthly assessments ; that beer was regularly 
kept by the club, being bought out of the general fund, and was served out 
by glass to members of the club on presentation of a ticket—a card of 
twenty tickets being sold by the club through its treasurer to any mem- 
ber thereof for $1; and only in that way were such malt liquors disposed 
of by the club. It further appeared in evidence that some members 
bought more tickets and consumed more beer than others; and that the 
proceeds were paid into the general funds of the club. The defendant 
refused to pay said revenue tax, claiming that neither the club nor any 
member thereof was liable therefor; but under the instructions of the 
court the jury found the defendant guilty, sentence being delayed by 
leave of the court to give the defendant opportunity to move for a new 
trial. Other facts, so far as material, are stated in the opinion. 

It was contended in behalf of the defendant that the club being a part- 
nership could not, as matter of law, sell to its members ; and that what 
was done amounted in fact to a mere division among the members of 
their common property. 

The Government contended, on the other hand, that as matter of 
law, a partnership may sell to its members ; that the method of disposing 
of malt liquors adopted by the club amounted to more than a mere divi- 
sion among themselves of their common property, inasmuch as they 
bought of the wholesale dealers, and owned equally, but divided un- 
equally ; that the parties receiving more than their share paid the club 
therefore; that the whole transaction was in form and substance a sale, 
and, therefor, that the club was liable to pay the tax in question, and 
any member thereof criminally responsible for failing so to do. 

OWELL, J.—The question raised by the motion for a new trial is 
whether a club or association of persons, not incorporated, combining 
together to promote social and literary objects, are to be considered a 
retail dealer or dealers in malt liquors under the circumstances proved 
at the trial, so as to be liable to an annual tax of $20, under chapter 26, 
section 18, of the statute of 1875. The club bought lager beer at whole- 
sale, and the members and no others were permitted to take beer at the 
rooms of the club, upon giving as many checks as they received glasses 
of beer. The checks cost the members five cents each, and the price 
was intended to cover the cost of the beer, though there was sometimes a 
small profit. 


* We arc indebted for the report of this case to the Internal Revenue Record. 
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There seems to me to be no doubt that the club sells the beer to its 
members. Every element of a sale is present, the delivery of the beer 
on the one part and the payment on the other. It was argued thata 
man can not buy of himself and others. This is a mistake. The Ameri- 
can law recognizes such sales, though if the contract is executory the 
American law has no mode of enforcing it. The true question is, whether 
such sale mukes the association dealers under the statute. 

The question is one of much importance from the number of such 
clubs throughout the country. Many of them, it is said, have conceded 
the point rather than undertake a contest with the United States; but I 
am not aware that it has been passed upon by any court. 

If I am right in saying that the beer is sold by the club to its members, 
the club is within the words of section 18 above referred to; and the 
question is whether the generality of these words is to be restricted by 
a consideration of the subject-matter, or by the words of section 16, 
which speaks of the same persons as dealers and as those “who shall 
carry on the business,” etc. If the question were merely whether the 
club carries on the business of beer selling there would seem to be great 
doubt; but section 18 appears to be intended to define such dealers 
with as much exactness as may be, and if so, the ordinary definition of 
dealers or of persons engaged in carrying on a business is of no im- 
| wr pe Take the case of distillers and brewers. They were originally 

éfined as persons who distilled or brewed for sale; 10 Stats., 456; but 
these two words have been left out in all the later statutes; and it is 
conceded on all hands that a person who distills spirits or brews beer, 
though not for sale, carries on the business of a brewer or distiller, 
though, in ordinary speech, one who distills for his own use merely 
would not be said to carry on the business of a distiller. ‘ 

This is a revenue law, and the decisions of the supreme court require 
us to construe it liberally in favor of the revenue to prevent evasions. 

So construed I think it must be held that any course of selling, 
though to a restricted class of persons and without a view to profit, is 
within its meaning. 

The only case cited at the argument, Commonwealth v. Smith, 102 
Mass. 144, was a decision under a highly penal statute, which creates an 
artificial nuisance where a are used for the sale of intoxicating 
liquors. The supreme judicial court held in that case that the judge 
at the trial erred in ruling, as a matter of law, that certain facts proved 
the defendant to be a seller, and that it should have been left to the jury 
to say whether he was so, The defendant was a member and agent of a 
club, but the evidence was consistent with the possibility that the agent 
merely divided the liquor among the members in the precise propor- 
tions in which they had paid for those very liquors on their purcliase 
from the importer. No such point is raised by the evidence in this case. 
Besides, while I agree that every statute must be construed according 
to its intent, there is a certain amount of truth left in the old maxim that 
penal statutes should be construed strictly, and it may be that a court 
would give and ought to give a more limited meaning to the same word 
in a statute intended to punish public immorality than in one intended 
for the raising of revenue. 

Upon the whole, therefore, I am of opinion that the verdict of 
guilty was well warranted by the facts, and that the motion for a new 
trial must be denied. 

Motion denied. 





Condemnation of Lands for Railroads in Kansas. 
CHALLIS y. ATCHISON, TOPEKA & S. F. R. R. CO. 
Supreme Court of Kansas, March 11, 1876. 


1. Taking Land for Railroads in Kansas—Title Acquired.—The title 
acquired by railroad companies in condemnation proceedings under chap. 124, 
of the laws of 1864, was an absolute title in fee simple, and not a mere easement, 


2. . Constitutional Law—Legislature Exclusive Judge, etc.— 
Said chap. 124 is constitutional; for in the exercise of its power to devote pri- 
vate property to public use, the legislature is the exclusive judge of the degree 
poy waaay J of interest which are proper to be taken, as well as of the necessity 
o ng it. 


3 . Statute Construed—" Right of Way.’’—Sec. 4, of Art. 12 of 

the constitution, is not a grant of power to appropriate private property to pub- 

lic use, but a restriction upon the exercise of such power, and the term therein 

used, Wa of way,’’ is not used as defining the quantity of estate to be ap- 

sropriated, but as meaning the right of passage, irrespective of the estate or title 
be acquired. 








4. ———. Case in Judgment.—Where in condemnation proceedings under 
said law of 1864 the full legal notice was given, the affidavit of publication filed 
in the county clerk’s office correct, and showing due legal publication, the sub- 
— proceedings all regular, except that in copying into the record in the 
office of the register of deeds the proof of publication a clerical mistake was 
made, by which the first publication was made to have been on the 28th instead 
of the 25th, and so less than thirty days before the time fixed for the mceting of 
the commissioners; and where the dumages awarded to the owner of a certain 
tract was paid to and — by tim, and the road actually const: ucted and in 
operation through his land, although only a strip of about twenty feet in width 
was actually occupied by the railroad company, and the balance of the 100 feet 
strip condemned was used by the previous owner for the same purposes as the 
remainder of his tract; and where after such condemnation proceedings and 
payment and receipt of damages, and during such occupation by said railroad 
company, said owner sold and conveyed the entire tract by warranty deed: 

eld, ait the justices concurring, that the purchaser acquired no title to any por- 
tion of the 100 feet strip. 


Brewer, J., delivered the opinion of the court. 


In 1864 and ’5 the A. & P. R. R. R Co. instituted condemnation pro- 
ceedings under the law of 1864, to obtain the right of way through cer- 








tain tracts of land in Atchison county. 
in the case are as to the validity of those 
o of title transferred by them, if valid, 
Je will consider the latter question first. 
1864, being an act entitled “An act to enable railroad companies to 


And the two principal questions 
roceedings, and as to the 
to the railroad company. 
Chap. 124, of the laws of 


acquire title to lang for railroad purposes,”’ prescribes the steps to be 
pursued in these condemnation proceedings ; and in sec. 4, it is provided 
that ‘‘ to such portions of such road * * title in fee simple shall 
vest in such company, its successors and assigns.”” This language is 
lain and susceptible of but one construction. The clear intent of the 
egislature was that the railroa’ companies should acquire a perfect and 
absolute estate, and not simply an exsement. 

This being the clear meaning of the statute, the power of the legisla- 
ture to enact it is challenged. It is said that “the right to appropriate 
private property for public use has always been limited to the actual 
necessities of such use,” and that an easement is all that is necessary to 
secure to the railroad company the fullest possible enjoyment of the 
land for its purposes. All this may be true, but the question of the 
necessity is one for the legislature, and not for the courts. It is said by 
Cooley, in his work on Constitutional Limitations, p. 558, that ‘it seems, 
however, to be competent for the state to appropriate the title to the 
land in fee, and so as altogether to exclude any use by the former owner, 
except that which every individual citizen is entitled to make, if, in the 
opinion of the legislature, it is needful that the fee be taken.” True, in 
a note he says, ‘“‘ We think it would be difficult to demonstrate the neces- 
sity for appropriating the fee in case of any thoroughfare; and if never 
needful, it ought to be held incompetent,” But notwithstanding this 
suggestion in the note, we think the doctrine of the fact fully sustained 
by the authorities. Moore v. City of New York, 4 Sand. 456; Hey- 
ward vy. Mayor of New York, 3 Seld. 314; Reseford v. Knight, 1 Ker- 
nan, 808; Beekman v. 8. & S. R. R. Co., 3 Paige, 75; Pierce on Am. R. 
R. Law, 161; Halderman v. Penn. Cent. R. R., 50 Penn. St 425; Water- 
works Co. v. Burkhart, 41 Ind. 364; Dingley v. City of Boston, 100 
Mass, 544; Brooklyn Park Com’r. v. Armstrong, 45 N. Y. 284; Caster 
etal. v. N. J. R. R. Co., 3 Zab. 227; P. & R. LR. R. Co. v. Birkett, 62 
Ill. 882; Ral. & G. R. R. Co. v. Davis, 2 Dev. & Bat. 451; State v. 
Rives, 5 Iredell 297 ; De Varaigne v. Fox, 2 Blatch C. C. 95. In this 
last case the law is thus stated: “In the exercise of its power to devote 
private property to public use, the legislature are the exclusive judges 
of the degree and quality of interest which are proper to be taken, as 
well as the necessity of taking it.” 

Again, it is urged by counsel that as our constitution recognizes the 
granting of the right of way, it by implication forbids the acquisition of 
anything beyond the mere right of way. Section 4, art. 12, of the con- 
stitution reads: ‘* Noright of way shall be ——_ to the use of any 
corporation until full compensation,” etc. We can not give to this the 
force that is claimed. The right of eminent domain is not granted by 
this section; it is one of the powers inherent in the state as the repre- 
sentative of the public, and this section operates only as a restriction 
upon this _—. If the term “right of way” is here used in its re- 
stricted technical sense, as referring simply to a mere easement, it would 
leave the power to take the fee unrestricted in the matter of compensa- 
tion. We think it should be construed, not as defining the quantity of 
interest to be transferred, but as meaning the right of passage through 
the grounds of others, irrespective of the interest or title to be acquired. 
We see, therefore, in this nothing to limit the force of the adjudications 
elsewhere; and, whatever might be our view if the question were a new 
one, we feel constrained to follow what seems to be the almost unbroken 
line of decisions. We hold, therefore, that title in fee simple passed by 
the condemnation proceedings, if those proceedings were in conformity 
to the statute. 

It may be remarked that the legislature of 1868 changed the law as to 
the quantity of estate passing by such proceedings to a railroad com- 
pany,—General Statutes, p. 213, sec. 84,—where it is provided that “the 
perpetual use of such lands shall vest in such company, its successors 
and assigns for the use of the railroad.” 

Were the proceedings in this case in conformity to the statute? It 
appears that the application of the railroad + a, was made on the 
24th of August, 1864; that the 26th day of September, 1864, was the 
day fixed by the commissioners for the commencement of the work of 
laying off the route; that publication of notice of such time was duly 
made in the Champion, the first publication being on the’26th of Au- 
gust, and more than thirty days before the appointed day; that the 
commissioners met at the appointed time and commenced their work ; 
that after completing it, they filed in the county clerk’s office a written 
report thereof; that a copy thereof was duly filed in the county treas- 
urer’s office ; the damages paid, and the report thereafter filed and re- 
corded in the office of the register of dee It also appears that the 
then owners of the tracts through which the right of way was con- 
demned accepted the appraisement and received the money; that the 
road was constructed and in operation through these tracts in 1866, and 
that in 1868 and 1869 the plaintiff in error purchased the tracts of the 
then owners, receiving warranty deeds therefor. At the time of this 
purchase, the 100 feet strip was not all actually occupied by the railroad 
company, but only a strip of about twenty feet in width. The balance 
was, and had been, cultivated by the prior owners. The affidavit of 
publication of notice recited that the “‘notice was published in said 
newspaper for five consecutive weeks, the first publication being on the 
25th day of August, A. D. 1864, and the last on the 29th day of Sep- 
tember, A. D. 1864.” In recording this affidavit in the ister of 
deeds’ office, a clerical mistake was made, the figure 8 being substituted 
for 5, so that it made the first publication on the 28th, and less than 
thirty days before the appointed time for the meeting of the commis- 
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occupation by the railroad company at the time of the purchase by 
plaintiff in error being only of a twenty feet strip, was no notice of any 
claim to the balance of the 100 feet strip, and that the purchaser was 
chargeable with notice of the condemnation proceedings only as they 
appeared upon the records of the register of deeds’ office, and that, as 


| powers, 


they there appeared, they showed proceedings invali@¥ in that no legal | trustees. Default 


sioners. Now, it is contended by counsel for plaintiff in error, that the | made, the value of the carcass shall be credited, and only the actual loss 


aid.” 

On the Ist of October, 1868, the said North Missouri Railroad Com- 
pany borrowed four millions of dollars, and to secure the payment thereof 
executed a mortgage of said road, and all the privileges, franchises, 
ete., belonging to the said corporation, to Humphries and Vail, 

Gein made in the payment, August 26th, 1871, the 


notice appeared to have been given of the time of the commissioners’ | trustees advertised the road and sold it, in accordance with the mort: 


In this, we think, counsel is mistaken. The full legal notice | 
iven; the proceedings actually had were regular. By | 
those proceedings the title of the then owners was wholly divested. 
This was divested, not by a voluntary conveyance, but by proceedings 
in invitum to compel a transfer, exactly as by a sheriff's sale. Now, as | 
to such proceedings, a party may not trust entirely to the records of the | 
office of the register of deeds, but must take notice of whatever appears | 
upon the records of every officer or tribunal having jurisdiction of such | 
ee og Again, there was sufficient in the record in the register of 

eeds’ office to put the plaintiff in error upon enquiry. The report of 
the commissioners recited that notice had been published for thirty 
days. The day of the last publication was given as September 29th. 
Running back five weeks would bring it to August 25th, and not August 
28th. This record was but a cupy of acopy. Proof of publication was 
not by the law, in terms at least, required. See section 6, of the act; 
Laws 1864, p. 237. The only object of the publication is notice to the 
land owners. If, with a defective publication, or without any publica- 
tion, they had appeared to the proceedings and accepted the award, 
neither they nor their grantees would be heard to say that the notice 
was defective or omitted. We think, therefore, that, as against this 
= egg the court properly ruled that the proceedings were regular and 
valid. 

Some other questions are raised by counsel, but in the view we have 
taken of these two Larger ig matters, it seems unnecessary to consider 

| 


them. The judgment will be affirmed. All the justices concurring. 

The Purchase of one Railroad by another Railroad 
Company — Effect upon Charter — Construction of 
Missouri Corporation Act. 


DANIEL v. ST. LOUIS, KANSAS CITY & NORTHER RAILROAD 
COMPANY. 


meeting. 
was actually 


| 





Supreme Court of Missouri, General Term, 1876. 


Present, Hon. Davin WAGNER, 

“« Wma. B. Napron, 
T. A. SHERWOOD, 
Warwick Hoven, 


Judges. 


“ 
“ 
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1. Purchase of one Railroad by another Railroad Company—Effect 
of—The North Misseuri Railroad Company existed and operated its roud under a 
speciul charter granted it by the legisinture of Missouri. It mortgaged its road, 
together with ail its privileges, functions and powers,—having power so to do. 
The road, together with its franchises, etc., was sold to foreclose this mortgage, 
aad purchased by one Jessup, who soon thereafter transferred it to the detend- 
ant corporation, a corporation organized under the general raiiroad law of 
Missourl.. Held, that the new corporation succeeded to all the rights and liabili- 
ties of the former company, and that its rights and liabilities are gov- 
erm d by the former charter, and not by the general railroad law. 

2. Construction of Statute.—The 43d section of article 2 of the General 
Corporation act, (Wagner’s Stat., Vol. 1, p. 310) providing for the fencing of 
railroads, is inconsistent with the previously granted charter of the North Mis- 
souri Railroad, and does not affect it. 


Narron, J., delivered the opinion of the court. 

This was an action for damages under section 43 of the 2d article of 
the general corporation act. 1 Wag. Stat. p. 310. It is unnecessary 
to state the details of the petition and answer, or the instructions, ver- 
dict and judgment for the plaintiff, as the only question is whether the | 
defendant is subject to all the duties and liabilities imposed on railroad 
corporations by the suid section. The facts necessary to an understand- 
ing of the point in controversy, were agreed on, and are substantially 
these: The North Missouri Railroad Company was incorporated in 1851, 
and the charter was amended in 1853, and again by an act of February 
18, 1865. By this last act, which it is agreed was duly accepted by the 
company, the following provisions were made: 1. “ When any part of 
said railroad, now constructed or to be constructed, passes through any 
improved lands, it shall be obligatory on said railroad company to fence 
cach side of said road with a good lawful fence of rails, or posts and 
plank, and after the lands are so fenced, the fence shall be maintained 
and kept in good order at the expense of the owners of said iands; and 
should the owner neglect to keep up“the said fences and keep gates 
closed, and stock belonging to the owners of the said lands should be 
killed in consequence thereof, the said railroad company shall not be 
liable for the killing of stock where the road has been so fenced at the 
expense of the company.”” 2. ‘“ When any portion of said road or its 
branches now constructed, or to be constructed, shall pass through un- 
improved lands, the said company shall not be réquired to fence such 
lands; but in the event of stock being killed by the carelessness of the 
running of trains by said company, it shall be required to pay the full 
value of such stock, and where stock shall not have been killed by care- 

in running trains of said company, it shall pay one-half of the 
value of: all stock killed, and the carcasses of all animals killed shall be- 
long to the owner of the animal killed ; but when full compensation is 





gage, to one Jessup. It is agreed that the suid company had the power 
and authority to borrow money and to mortgage and convey the road 
and all its property rights, and franchises. ete., to secure the payment of 
uny sum so borrowed. On the 2d day of January, 1872, the St. Louis, 
Kansas City & Northern Railway Company was duly vrganized under 
the yeneral laws of this state. This lust company, the present defend- 
ant, was authorized to build a road in the city and county of St. Louis, 
from North Market, the then terminus of the North Missouri Railroad, 
to Plum street, and in the counties of Clay and Jackson, from the term- 
inus of the North Missouri Railroad in Clay county to the Union depot 
in Kansas City. 

The road was built, and on the 5th of February, 1872, the company 
purchased from Jessup all the North Missouri Railroad, its privileges, 
rights, franchises, real estate, and other property. This purchase was 
made under the authority of an act of the legislature passed March 24, 
1870, which provided that “any railroad company organized in pur- 
suance of the laws of this state, might lease or purchase all, or any part 
of a railroad, with all its privileges, rights, franchises, real estate, and 
other property, the whole or a part of which was in this state, and con- 
structed, owned or leased by any other company. if the lines of the road 
or roads of said companies were continuous, or connected at a point 
within or without this state, upon such terms as might be agreed upon, 
etc., provided, that no such lease or purchase should be perfected until a 
meeting of the stockholders of said company or companies, of this state, 
party or parties to such agreement, whereby a railroad in this state 
might be leased or purchased, should have been called by the directors 
thereof at such time and place, and in such manner as they might desig- 
nate, and the holders of a majority of the stock of such company, in per- 
son or by proxy, should have assented thereto.” It is agreed that the 
purchase thus made was with the unanimous consent of the stockholders 
of the St. Louis, Kansas City & Northern Railroad Company. 

The question is as to the liability of the defendant to damages under 
the 43 section of the general railroad act. The position of the defend- 
ant is that all the rights, privileges, and franchises which were held by 
the North Missouri Railroad Company, are now vested in the defendant, 
the St. Louis, Kansas City & Northern Railroad Company, and that in 
rc the purchased road, the defendant is subject to all the restric- 
tions, aud entitled to all the benefits attaching to the North Missouri 
Railroad Company by its charter. In other words, that the defendant. 
occupies the place of the purchased railroad, and must operate the road 
in conformity to the charter of the purchased road, and not under its. 
own charter. 

On the other hand, it is contended, that the mere purchase of the 
franchises of another corporation, does not affect the liabilities of the 
purchasing corporation under its own charter. 

We are satisfied that, both on principle and authority, the position of 
the plaintiff in error, the yor dew 3 defendant, is correct. Of course this 
opinion is based on the assumption that the entire transaction was au. 
thorized by the legislature. In this case, the mortgage of the road and 
its franchises to secure the payment of the four million of dollars bor- 
rowed, was expressly uuthorized by an act of the legislature, and the 
purchase by the new company, the present defendant, was also expressly 
authorized by legislative enactment. The interposition of Jessup in the 
transaction could not alter the essential character of the sale and pur- 
chase. By reference to the dates, it will be seen to have been merely 
nominal, and probably with a view to ascertain at what price the road 
could be bought. The object of the legislature was manifestly to keep 
alive the rights and duties of the old company, and to tranfer them to 
the new company, the purchaser. That the franchise was not intended 
to be resumed by the state is clear. The intent of the legislature, then, 
must have been, as was observed by the Supreme Court of the United 
States in Tomlinson v. Branch, 15 Wallace, 465, “that such property 
was to be holden in the same manner and subject to the same rights as 
before. The owners of the property were to have no rights by the 
transfer, nor was the public to lose any right thereby.” In the case of 
Penn. R. R. Co. v. Sly, 65 Pa. S. R. 209, the question is fully discussed, 
and the court conclude that “the lease of a railroad corporation must 
necessarily be bound by all the prohibitions and limitatios contained in 
the charter of the lessor, and, on the other hand, must be held to be en- 
titled to all their rights and franchises. The legislature, by authorizing 
another corporation to take such lease, have by necessary implication 
conferred them.” So, in the case of Campbell v. Marietta & Cincinnati 
R. R. Co., 23 Ohio St. 168, it was held that “it must be inferred that 
the legislature intended the purchasing company to succeed to the pow- 
ers and privileges of the vending company and to none other. The in- 
trinsic, as well as the market value, of such p:operty as arailroad large- 
ly depends upon the rates which may be charged for the transportation 
thereon. If the chartered rates follow the property, the contracting 
parties stand on perfect equality, but if the value, or, in other words, 
the inducement to contract, depends on the chartered privileges of the 
purchaser, the equality is not preserved, and especially would different 
companies, with different charters, occupy unequal grounds as bidders 
for, and purchasers of, such property.” 

The same view was tuken by this court in regard to the effect of a 
consolidation of roads, declaring that the former rights and privileges 
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adhered to the companies after consolidation. State ex rel. v. Greene 
County, 54 Mo. 540. 

Upon the authority of these cases, if authority could be needed to 
sustain what would seem to be clearly deducible from the legislation on 
the subject, our conclusion is that the defendant occupies the same po- 
sition as the North Missouri Railroad Company would, if the suit had 
been against such company. 

That the 43d section of said chapter of the corporation law, or the 
double damage act,as itis termed,is inconsistent with the provisions of the 
charter of the North Missouri Railroad Company, is obvious upon a bare 
examination of the two provisions. Both are doubtless designed to effect 
the same common object; both are strictly police provisions, but the 
means of protection to life and property in the two cases are quite dif- 
ferent. It follows that until toe teadhetens shall adopt a different mode 
from that adopted in the charter, the present company, occupying the 

lace of the old one, is subject only to such penalties as are prescribed 
in the North Missouri Railroad charter. The said 43d section was not 
made applicable to the North Missouri Railroad Company. The 48th 
section of the same law declares that ‘all existing railroad corporations 
within this state, and such as may be hereafter chartered or formed, shall 
respectively, have and possess all the powers and privileges contained in 
this chapter, and they shall be subject to all the liabilities and provis- 
ions herein contained, not inconsistent with the provisions of their 
charters.”’ A transposition of two words in this section occurs in the 
printed statute, butit is obvious that this is a mere clerical error, or a mis- 
take of the printer in punctuntion. The legislature have not attempted 
to alter or repeal these provisions of the charter of the North Missouri 
Railroad Company in regard to damages for killing stock. The ques- 
tion whether the legislature has the power to change or repeal these pro- 
visions of the charter, although discussed in the case is not presented. 
The legislature has not attempted to do so, and it would be going out- 
side of the record to consider or decide such question. The judgment 
will be reversed and the case remanded. The other judges concurring, 
except Vories, J., absent. 





Cumulative Sentences. 
UNITED STATES v. MAGUIRE. 
United States Circuit Court, April 8, 1876. 


Before Hon. Joun F. Ditton, Circuit Judge, and Hon. Samvuet Treat, 
District Judge. 


The defendant pleaded guilty to five counts of an indictment charging him, 
respectively, with having knowledge and infsrmuation of frauds uvon the rev- 
enue, committed at different times by five different distillers. Held, that the de- 
fendant should be sentenced as for one offence; but the general question as to 
Be power to render cumulative judgments was left open for further considera- 
tion. 


The case is fully stated in the opinion. 

April 3. W. H. Hatch and A. J. P. Garesche, appeared for the de- 
fendant, but under instructions from their client, did not argue the ques- 
tion of cumulative punishments. Lucien Eaton, for the District Attor- 
ney, contra, limited his argument to the reading of a section from Whar- 
ton’s Criminal Law. 

The court having advised upon the matter, Ditton, J., now (April 
8), delivered orally an opinion, in substance, as follows: 

In this case an indictment was found under section 8,169 of the Re- 
vised Statutes, he being, at the time of the transactions set forth in the 
indictment, the collector of internal revenue for this collection district. 
Section 3,169 provides that every officer or agent appointed and acting 
under the authority of any revenue laws of the United States, 

1. Who is guilty of any extortion. * * * 

9. (The section under which this indictment was-framed). Who hav- 
ing knowledge or information of the violation of any revenue law by any 
person, or of fraud by any person, against the United States, under any 
revenue law, fails to report in writing such knowledge or information to 
his next superior officer, and to the commissioner of internal revenue, 
* * * shall be dismissed from office, and shall be held to be guilty of 
a misdemeanor, and shall be fined not less than $1,000, nor more than 
$5,000, and be imprisoned not less than six months nor more than three 

ears. 
? In this indictment, as originally framed, there was a count for a con- 
epiracy, but that was nolled, leaving five counts in the indictment under 
the ninth subdivision, for having knowledge or information of the vio- 
lation of any revenue law by any person, or of fraud by any person 

vainst the United States, and failing to report in writing such knowl- 
edge or information to his next superior officer, and to the commissioner 
of internal revenue. The counts are alike in their general nature in 
charging the defendant with having knowledge and failing to report. 
The first charge that he had haaeistign and information of frauds being 
committed by Bevis & Fraser, who were then distillers in this city, and 
that he failed to report those charges. The second charges that he had 
like knowledge of frauds being committed by Ulrici, a distiller here, and 
that he failed to report. The third, the same as to Jouett, the fourth, 
the same as to Busby, the fifth, the same as to Bingham, these men, 
Jouett, Busby and Bingham, being distillers. 

The defendant has entered a plea of guilty, and the question is whether 
there stand on the record five separate, independent, distinct offences, 
requiring five separate, distinct, independent cumulative judgments, or 





whether there is but one offence; or, if more than one, whether more 
than one judgment can be rendered. And that is a very important ques- 
tion, and we hed desired that question to be fully argued at the bar. We 
have failed to get any considerable light by reason of the fact that Col. 
Maguire seems to have instructed his counsel that he did not care to 
have it argued, and that he wished to leave it to the court; and Col. 
Dyer, for the government, lacked the stimulus of an actual contestant 
here, and failed to give us but a very brief argument on the point, and 
referred us simply to Wharton’s Criminal Law. There is ome provision 
of the statute which has a material bearing on this question, or may be 
supposed to have. I will read i*: 

**Sec. 1,024. When there are several charges against any person for the 
same act or transaction connected together, or for two or more acts or 
transactions of the same class of crimes or offences which may be prep- 
erly joined, instead of having several indictments, the whole may be 
joined in one indictment, in separate counts ; and if two or more indict- 
ments are found in such cases, the court may order them to be consoli- 
dated.” 

Now, aside from that statute, and aside from some legislation on the 
subject, it would seem to be very clear that, under the provisions of the 
common law as respects pleading, it would not be competent to unite 
several distinct offences in one and the same indictment, and have sep- 
arate and distinct judgments rendered upon each count in those indict- 
ments, the same as if they were separate offences ; and, according to the 
principles of the common law, this can not be done. Originally at com- 
mon law, it was prohibited from using more than one count setting out 
a single or solitary offence, but to avoid questions of variance, it came 
to be the custom afterwards to set forth the same offence in different 
counts. Although language was used which, taking it literally, would 
import that each count was for a separate offence, it was for the same 
offence, stated in different terms to meet the proof. The question has 
been somewhat complicated by late legislation in England, and in some 
states in this country. We have no federal statute except section 1, 024, 
which I have just read which bears upon the subject. That being so, the 
question is whether on a general verdict of guilty, or a plea of guilty— 
whether, as 1 said, an indictment having these five distinct offences, calls 
for the rendering of five distinct judgments, or are we limited to pro- 
nouncing upon this record one judgment? 

In the absence of any extended argument upon this point, and as we 
have been precluded by the pressure of other business from examining it 
originally, we concluded that it was our duty to rest it, for the present, 
upon a precedent that has been culled to our attention in the federal 
courts. This whole question was brought very prominently before the 
country in the case of Wm. M. Tweed against Joseph L. Lipscomb, and 
decided by the Court of Appeals of New York. That case was an in- 
dictment for 275 misdemeanor counts, for separate misdemeanors in one 
indictment, and the court in which the trial was had treated these as 
separate and distinct offences and rendered a cumulative punishment. 
We had a similar case in the Western District of Missouri, where there 
were fifty counts against a man under the statute. So it becomes a very 
important question to determine whether each count is a separate offence 
und must receive at least the minimum of punishment prescribed by law. 
The question arising on that judgment was carried to the Court of Ap- 
peals in the state of New York. t was ~~ by lawyers of great abil- 
ity and great eminence. At the bar, by Mr. Charles O’Conor, in sup- 
port of that judgment, and the unanimous opinion of the court of ap- 
peals, which I have before me, is that that proceeding could not be sus- 
tained. All the authorities, English and American, all the learning on 
the subject that could be collected, were embodied in it. The court is one 
of very great respectability, and on the bench there are judges of emi- 
nence and learning. We have not had time to investigate, originally, to 
see whether we could come to the same conclusion. But among other 
cases cited in that opinion, is one which, in a federal court, is entitled to 
be respected, because it is an authoritative exposition of the statutes 
which are here involved by a federal court of high authority. ‘Congress’ 
—I refer to the case which was decided by Mr. Justice Nelson, on the 
bench of the Cireuit®Court, with Judge Hall, of the Northern District of 
New York—* has thought it necessary,” says Judge Allen, referring to 
that judgment, ‘to provide by statute for the joinder of several charges 
against the same person for the same act or transaction, or for two or 
more acts or transactions of the same class of crimes or offences in ong 
indictment in several counts, but no provision is made for several judg- 
ments on one record. We have, says Allen, J., an authoritative exposi- 
tion of the subject from Judge Nelson, late associate justice of the Su- 
preme court of the United States, a judge of long authority and expe- 
rience in. the courts of New York and the United States. Upon the 
conviction of one Albro, in the Circuit Court of the United States for 
the Northern District of New York, for several distinct offences, united 
in a single indictment, under the act of Congress referred to, the court 
was moved in behalf of the government for separate sentences and dis- 
tinct punishments for the several offences of which the prisoner had been 
convicted.” This is the same motion we have before us. ‘The court 
held the applicatien under advisement until the succeeding term, denied 
the application, and gave a single judgment, as for one offence. It was 
held, Judge Nelson announcing the result of the deliberation of himself 
and his associate, Judge Hall, that the act had not chan the common 
law as it existed in New York, and was demonstrated by the United 
States courts sitting in that state, and that the government was not en- 
titled to a judgment upon the conviction of the prisoner of several of- 
fences under one indictment containing distinct counts, except for a sin- 

le offence.”” That is an authoritative exposition of the common law 
octrine, and the pepeont of that high court is, that that principle is not 
changed by this legislation. We rest for the present without ing any 
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original enquiry upon our part upon that precedent; therefore, instead 
of five judgments, we will only render one. More than this we do not 
feel called upon to say at this time, except to add that we do not wish 
this ruling to be considered as concluding the question, and that we still 
regard it as open to further consideration, after we shali have had the 
benefit of argument and a collection of the cases upon the subject de- 
cided in the federal courts. Under the federal statute (sec. 1,024) it may 
be true that for offences which are and “ may be properly joined” there 
may be more thay one judgment, or that one judgment may exceed the 
maximum punishment for a single offence. But it is doubtful how far, if at 
all, distinct offences not part of “‘the same act or transaction,” or part of 
“two or more acts or transactions connected together” can be “ properly 
joined.” In this view, it may admit of doubt upon the face of the pres- 
ent indictment whether these five counts were properly joined, and if not, 
then there should be but one judgment. On aft these questions, as well as 
on the right to pronounce several or cumulative judgments, in such cases 
or in any case, we do not feel ourselves concluded.—The defendant was 
then sentenced to pay a fine of $5,000 and to be imprisoned in the county 
jail six months. 





Church Property—Effect of Act of Incorporation. 
NORTH ST. LOUIS CHRISTIAN CHURCH v. McGOWAN ET AL. 
Supreme Court of Missouri, January Term, 1875. 


Present, Hon. Davip WaGNER, 
“ W. B. Napron, Judges. 
« TT. A. SHERWOOD, 


1. Effect of Act of Incorporation.—The incorporation of a religious or- 
= ey under the statutes of this state, transfers all the rights and interests of 
dividual members to the corporation so created. 
2. Form of Application.—The application, under the act of 1871, section 
five 2 e- St. Ed, of ’72, p. 340), is not required to be signed by all the 
members. 


Who must Maintain Suit.—Suit must be brought in the corporate name, 
and not in the names of the trustees. 


Appeal from St. Louis Circuit Court. 

Wacner, J., delivered the opinion of the court. 

This was originally a suit by the plaintiff as an incorporated church, 

inst the Boatmen’s Savings Institution, to recover the sum of $3,- 
742.70, deposited by Robert McGowan or the 14th January, 1873, while 
he was treasurer of the church, prior to its incorporation on the 29th 
day of January, 1873. 

A brief summary of the proceedings will show the grounds on which 
the parties place their respective claims. In the petition it is stated 
that the plaintiff was organized as a church in 1863, and was known 
as the “North St. Louis Christian church;” that it had met regu- 
larly every Sunday for worship at its building, corner of Eighth and 
Mound streets, in the city of St. Louis, ever since its organization, 
and was governed in all matters by the majority of those —- 
and voting, at any regular meeting; that on the 26th day of January, 
1873, at a regular meeting previously called to consider the subject of 
incorporation, a majority voted to become incorporated under the gen- 
eral laws of the state, and authorized the necessary steps to be taken to 
procure the incorporation of the church; that, in pursuance of such 
authority, a petition for incorporation, with a constitution and list of 
members, was filed in the Circuit Court of St. Louis County, on the 29th 
of January, 1873, and a certificate of incorporation was duly issued by 
the court to the plaintiff, incorporating it as the “ North St. Louis Chris- 
tian Church;” that prior to the incorporation, Robt. McGowan was 
treasurer of the church, and the money deposited by him in the bank, 
amounting to the sum of $3,742.70, was the money of the church, which 
he held. as its treasurer at the time of its deposit, and was deposited for 
safe keeping with defendant until demanded by plaintiff: that since the 
incorporation, plaintiff in its corporate capacity, by its proper officer, 
demanded the same for the use and benefit of the church, and prayed 


ag mapes therefor. 

answer of the Boatmen’s Savings Institution stated that Mc- 
Gowan deposited the money in his own name and as his own money. 
That on the 14th day of January, 1873, he had the same in the bank to 
his credit, and that on that day he took a certificate of deposit, payable 
to himself six months from that date, with interest, and endorsed the 
same payable to himself, Robert McGowan, John Burns and Wm. D. 
Henry, as trustees for some church other than the plaintiff, and asked 
that the parties claiming the same should be ordered to interplead, and 
that it might be allowed to pay the money into the court. 

The amended answer in the shape of an interplea, on which the cause 
was tried, was filed in the names of McGowan, Henry and others, con- 
stituting a minority of the members of the church. It denies the allega- 
tions in the petition, but in reality it admits nearly all the material ones. 
It admits the orgariization of the church in 1863; admits that, prior to 
and at the time of, the incorporation, all the interpleaders belonged to 
the same church with the plaintiff; that the will of the majority of its 
members, present and voting at any regular meeting of the church, 
governs and rules in all secular matters; that McGowan was treasurer 
of the church prior to the incorporation, and the money deposited b 
him was the funds of the church ; that McGowan delivered the certifi- 
cate of deposit for the money in question to plaintiff's treasurer, as the 
assets, when he resigned the office of treasurer, and that plaintiff was 





incorporated at the time stated. As new matter constituting a defence, 
it is averred that, as defendants did not sign the petition for incorpora- 
tion, the incorporation did not include hom, and that only such as 
signed the petition were incorporated, leaving those not incorporated 
the original church, and as such, entitled to all the assets. There was a 
replication denying that part only were incorporated, and alleging that 
by virtue of the a mitted fact that the vote of the majority governed 
the whole congregation, that the incorporation, in pursuance of the vote 
of the majority, was the incorporation of the whole church, which in- 
cluded plaintiffs as the majority and defendants as the minority, and 
that plaintiff was the representative of the whole association that had 
been incorporated. There was a trial before the court and a judgment 
for the plaintiff. 

The important question in the case is to ascertain what effect the act 
of the incorporation had on the congregation, and whether the inter- 
pleaders who are a minority of the church are bound by it. The record 
shows, beyond controversy or dispute, that the matter of obtaining a 
certificate of incorporation under the statute, came up at a regular meet- 
ing, and was referred to a committee to enquire te the necessary 
steps to be taken, and also to draft a constitution. That committee 
made a report which was adopted by a majority of those present. It is 
agreed that, according to the rules governing the church, a majority of 
those present and voting gt a regular meeting governs, and its action is 
binding upon the whole body. The petition for incorporation was 
signed by eighty-seven members, and was accompanied by a list con- 
taining the names of one hundred and eighty-one members, which was 
eieget to include all the known members belonging to the association, 
including the interpleaders here. The clerk who kept the minutes and 
records of the association testified that the 181 names constituted the 
whole membership, so far as he had any knowledge or could derive any 
information from the pastor. The interpleaders asserted that the-whole 
membership was upwards of 200; but there is probably a difficulty in all 
these organizations in ever arriving at the precise or exact number of 
members of any particular time, as members frequently leave and move 
off without any formal dissolution of their connection. But in the ab- 
sence of anything to the contrary, the names on the church roll kept by 
the clerk would be the most, and indeed the only, reliable criterion to 
be governed by. McGowan, who seems to be the leading spirit in this 
contest, was one of the trustees in the incorporated association, and 
resigned a number of months after the incorporation was had. Shortly 
after the action of the court incorporating plaintiff, he delivered to the 
new treasurer of the body all the books, papers, records, and assets 
which he had previously possessed as treasurer of the church, and 
among these papers was the certificate of deposit, which was repre- 
sented in the receipt as being payable to the order of Robert McGowan, 
John Burns and Wm. D. Henry, trustees, and being amount of building 
fund on hand, as shown by a ledger referred to. This was an express 
admission that the funds belonged to the church in its incorporated ca- 
pacity, and that as such it was entitled to receive it. Moreover, it 
oe te that since the incorporation the church has continued to wor- 
s nip and hold services at its house, corner of Eighth and Mound streets, 
under the same pastor as it did before; that it is in reality the same 
church and recognized as the same body, and that the interpleaders 
have abstained from attendance, and are, in fact, seceders from the regu- 
lar body. 

Such being the facts, the remaining question to be determined is what 
effect the incorporation had upon the church organization, and who were 
bound thereby. The second section of the statute in relation to benevo- 
lent, religious and educational associations (1 Wagner Statutes, page 239) 
provides that any association or persons desirous of becoming incorpor- 
ated under the provisions of this chapter shall present to the circuit 
court of the proper county, or the judge thereof, in vacation, a copy of 
their constitution or articles of association and a list of all their mem- 
bers, together with a petition to such court or judge thereof, for a cer- 
tificate of incorporation under the provisions of this chapter. The act 
of 1871, which now forms the fifth section of the chapter (1 Wag. Stat. Ed. 
of ’72, p. 340), declares that any number of persons, not less than three in 
number, may become an incorporated church, religious society or con- 
gregation by complying with the provisions of this chapter, except that 
it will be sufficient if the petition be signed by all the persons making 
application; and, when so incorporated, such persons and their associ- 
ates and successors, shall be known by the corporate name specified in 
the certificate of incorporation, and shall be entitled to all the privileges, 
and capable of exercising all the powers conferred, or authorized to be 
conferred, by the constitution of this state upon such corporations. 

By the fifth section it will be perceived that any number of persons, 
not less than three, may become an incorporated church, and it will be 
sufficient if the petition is signed by all persons making the application. 
The second section, which is to be construed in conjunction with the fifth, 
requires that a list of all the members shall be presented at the same 
time. In the present case the application was signed by 87 members, 
and it was accompanied by a list of 181 members, which the church re- 
cord showed composed the whule membership. Itis a misapprehension 
to ree that all the members must sign the application, else they 
would not be incorporated. The statute does not require it. It is only 
necessary that those who apply on behalf of the church should sign the 
petition, and the list of all is designed to show who compose the entire 
corporation. The legislature in enacting this provision, doubtless had in 
view the well known fact that many churches admitted into their mem- 
bership infants and minors of tender years, and it was not deemed re- 
quisite that they should be og age to sign the application. Whilst 
regarded as members, it would a meaningless and useless ceremony 
to require their signatures. Hence those who were competent to act in- 
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telligently were considered sufficient, and it was thought to be prudent 
that a list of all the members’ names, should be filed, in order to more 
readily determine who composed the association. That a majority vote, 
taken according to the rules of the church, authorized the incorporation, 
can not be disputed, and an organization under the statute, by a major- 
ity of a society, operates as a transfer of the rights and interests of in- 
dividual members to the corporation thus created. We think this is 
conclusive of the whole case. 

It has been contended that the corporation can not maintain this ac- 
tion in its own name, and that if it is maintainable at all, it should have 
been brought in the name of the trustees. But this argument is founded 
upon an obvious error. Religious corporatious are aggregate corpora- 
tions, and whatever property they possess or acquire, is vested in the 
body corporate. It is true the officers have it under their control or 
dominion, but their possession is the possession of the artifical person 
whose agents they are. Although called trustees, they do not hold the 
property in trust. Their right to intermeddle with.or manage, the prop- 
erty, is an authority, and not an estate or title. They have no other or 
greater possession than the directors of » bank in a banking establish- 
ment. The whole title or estate is vested in the incorporated body, and 
the corporation is the proper person to sue. 

The further point has also been urged that plaintiff under the consti- 
tution could not hold the property, but that is a question that we will 
not discuss in this collateral proceeding. We think the case is exceed- 
ingly clear, and we do not entertain the slightest doubt in reference to 
the correctness of the judgment below. 

We can not see upon any view that the defendants have any claim to 
a finding in their favor. The judgment must be affirmed. 

Judges Napton and Sherwood concurring. 

Judges Vories und Hough absent. 





Forfeiture of Life Insurance Policy through Non-pay- 
ment of Interest on Premium Note. 


RUSSUM v. ST. LOUIS MUTUAL LIFE INSURANCE CO. 
Saint Louis Court of Appeals, February, 1876. 


Hon. Tuomas T. Gantt, 
“  Epwarp A. Lewis, Judges. 
** Ropert A. BAKEWELL, 


Life Insurance—Forfeiture—Interest on Note.—A policy of life insur- 
ance is forfeited = failure to pay interest on a note given for part payment of 
premium, when the policy so stipulates. 


Gantt, J. delivered the opinion of the court. 

This was an action on a policy of insurance, dated December, 1868. 
By it the defendant, in consideration of $1,066.80 then paid, and of the 
annual premium of $1,066.80 to be paid on the 2d of December for nine 
succeeding years, insured in favor of the plaintiff, the life of Wm. D. 
Russum, in the sum of $10,000. This policy was subject to two provi- 
sos: First. That if default was made in the payment of any annual 
premium thereafter becoming payable, such default should not work a 
forfeiture of the policy, but the sum insured should be proportionally 
reduced. Thus, if only the first annual premium should be paid, then, 
in case of death, only one-tenth of the sum insured should be claimable. 
If two premiums only were paid, then two-tenths of the sum insured 
should be claimable, and so on. 

The second proviso was a qualificaticn of the first. It provided that 
“if the shall fail to pay annually in advance the interest on any 
unpaid notes or loans which may be owing on account of the above 
mentioned annual premiums at the office of the company in St. Louis, 
or to agents, when they produce receipts signed by the president or sec- 
retary, then and in every such case, the said company shall not be liable 
for the payment of the sum insured, or any part thereof, and this policy 
shall cease and determine.” 

When this policy was taken out (it was effected by Wm. D. Rus- 
sum for the benefit of his wife), he paid the sum of $711.80, being 
two-thirds of $1,066.80, in cash, and also the interest in advance for one 
year on the remaining third, being $355, making acash payment on that 
day of $733.10. He gave his note at one year for this balance of $355. 
On 2d of December, 1869, he paid the further premium of $711.80 in 
cash; received on the policy a dividend of $129.89; gave a note for 
the remaining third of the second payment and for the unpaid balance 
of the old note, making the new note $580.11; and also paid in advance 
the interest on this note for one year. Onthe2d of December, 1870, he 
failed to make any payment, but a dividend was declared on his policy 
for that year of $129.89. In 1871 no dividend was earned, and in July, 
1872, Mr. Russum died. 

1. If he had paid the interest on his note on the 2d of December, 1871, 
he would, we think, have been entitled to recover two-tenths of the sum 
insured, deducting the unpaid note. Having failed to make that pay- 
ment, the policy is forfeited and the company discharged. 

When on the 2d of December, 1870, he failed to pay the interest on 
his note for $580.11 then maturing, there was to his credit in the hands 
of the company $129.89. This sum the company was bound to apply 
first in such a manner as to save the forfeiture ; that is, to the payment 
in advance of the interest on this note. The balance was applicable to the 
reduction of the principal of the note. This left more than $480 of the 
principal of the note unpaid. When on the 2d of December, 1871, he 





failed to pay in advance the interest on this unpaid note, he incurred the 
forteiture provided in the policy. 

We think it impossible to escape this conclusion. It seems a harsh 
one, but we are of opinion that it is precisely what the parties con- 
tracted for, and we have no choice. It avails nothing to remark that the 
plaintiff would have been benefited by the failure of Mr. Russum to pay 
any part of the second premium. He actually paid more than the first 
premium ; and if he had paid that first premium only, leaving no note 
in respect of the non-payment of interest on which a forfeiture might be 
exacted, the plaintiff would have had the right to recover one-tenth of 
the whole sum insured. But again, if he had paid the several premiums 
as they became due, he would by paying very little more than $4,000, 
have entitled the insured to receive $10,000. His family would then 
have gained $6,000. As matters stand, they lose $1,479.61 with interest. 
This loss is plainly chargeable on his negligence, and we are powerless 
to relieve his family from the consequences. 

We have been referred to numerous cases by the counsel on both sides 
of this interesting case. If we do not refer to them here it is not because 
we have not read them carefully. Except in a case where particular 
words or phrases have received at the hands of the Supreme Court of 
Missouri a construction which disposes of a case coming before us, we 
are compelled by the best judgment we can exercise to ascertain the 
true intent and meaning of every contract we are called upon to ex- 
me by applying to it the accepted rules of interpretation. This we 

rave done in the case before us, but we do not think it necessary to col- 
late the various cases which illustrate these rules. 

It is urged that the two provisos of this policy are inconsistent and 
contradictory , and it is claimed that if they are, that which leads to a 
forfeiture must be rejected. 

We should accept the conclusion if we considered the premises estab- 
lished, but we do not so consider. The clauses are not inconsistent. They 
can both stand together, and we may give full effect to both. All that is 
needed for this, is for the insured to bring himself within the terms of 
both. The first is intended to save a forfeiture which generally would 
be incurred by the failure to pay the annual premium. To this extent 
it is a privilege or advantage to the assured. The second proviso insists 
upon vigorous conditions—in respect of what? Only of so much of any 
unpaid premium, as the assured, instead of paying in cash, takes the in- 
dulgence of only paying interest on—at six per cent. If he does not 
wish to incur the hazard of a forfeiture on account of this part of the 
preniium, his remedy is easy; he can presently pay his note for the 
premium, and without more he has a paid up non-forfeitable policy for 
a fixed portion of the sum contemplated by the instrument when origin- 
ally issued. If he wishes, instead of this, to take the chances of gain, 
he must at the same time incur the hazard of loss, and can not complain 
if he be held to the terms of the contract he has deliberately made. 

From the resolution announced above to state our own opinion in the 
decision of causes, but not to encumber the record with a criticism of 
the various authorities cited by counsel on either aside, we make on this 
occasion a departure, in order to exclude the conclusion that we have 
been unmindful of the opinion of the Supreme Court of Kentucky upon 
the very point presented by the record. In the case of the St. Louis 
Life Insurance Company v. Grigsby, 10 Bush. 310, that very able and 
learned court made a decision which is directly opposed to this. The 
respect we entertain for the decisions of that court, has led us to exam- 
ine the opinion of Judge Lindsay, who spoke for that tribunal on the oc- 
casion referred to, with great care. We are unable to concur with it. 
We consider that it virtually makes athing, which the parties to the con- 
tract declare to be of vital importance, of no signiticance whatever. The 
regular and prompt payment of interest on the unpaid premiums of a 
policy, is of course essential to the system of allowing them to remain 
unpaid at all. If the prompt and punctual payment of such interest in 
advance be not secured in a perfectly reliable way, the alternative will 
be that no credit can be given. The condition of giving credit for an 
unpaid premium is a feature of the mutual system of insurance, and it 
is certainly one of the features which promotes the popularity of the 
system; but if those to whom credit is given are at liberty to abuse it, 
the system itself must come to an end. The punctual performance of 
the contract on which credit is given, is vital to the business of the ap- 
pellant, and every policy holder is interested in the enforcement of such 
performance. We have not shut our eyes to the seeming harshness of 
the application of these rules in the present case, but we see in that 
harshness no reason for relieving «a party from the consequences of a 
reasonable and unambiguous contract, the benefits of which he has lost 
by sheer negligence. It is not our Ae) oy to criticise the opinion of the 
Supreme Court of Kentucky, further than to declare that we can not ac- 
cept it as a correct interpretation of the instrument which is the founda- 
tion of this action. We regret this inability, but are compelled to ex- 
pound that instrument according to what we consider the very clearly 
expressed intention of the parties to it. All the judges concur in re- 
versing the judgment. Tos. T. Gantt, 

Presiding Judge. 


NOTE.—This case, the latest contribution to the law of life insurance 
on the question of forfeiture for non-payment of interest ona premium 
note, derives importance from the clear and certain language in which 
the decision is couched, and from the fact that though the court is not 
one of last resort, its decision in this case is final, the amount involved 
being less than $2,500. A brief reference to other cases bearing on this 
point may be useful. 

1. Patch v. Phoenix Mutual Life Ins. Co., 44 Vt. 481, 3 Big. 777, is in 
accord with this case; although there the decision was b upon the 
idea that the interest upon the notes became, by virtue of the stipula- 
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tion on the face of the policy, practically an additional premium on the 
per. That was a suit at law upon the policy. 

2. In St. Louis Mutual Life Ins. Co. v. Grigsby, 2 Cent..Law Jour. 
128, which was a case in equity, the Court of Appeals of Kentucky took 
the contrary view that the interest on a premium note when accrued, 
does not become a premium. But the case was decided on principles 
peculiar to a court of equity, the result being that the forfeiture for non- 
payment of interest was disallowed. The contract in this case, like that 
in the principal case, bore upon its face the provision for such forfeiture, 

8. Ohde v. Northwestern Mutual Life Ins. Co., (Lowa) 2 Centr. Law 
Jour. 567, in which also the forfeiture was disallowed, is an unsatisfac- 
tory case in several respects. The policy being like that in the Grigsby 
and Russum cases, a “ non-forfeitable ” policy on the “ ten-year pay- 
ment” plan, did not, however, on its face, reserve any right of absolute 
forfeiture for non-payment of interest, but, on the contrary, announced 
a ratuble commutation, and not a forfeiture, as the result of such non- 
payment. The provision for a forfeiture was exhibited only on the face | 
of its premium notes. But this important feature of the case received | 
but littie attention from the learned court, and does not appear to have | 
been allowed much influence in its adjudication. Again, the opinion is 
based on the assumption that two complete annual payments of pre- 
mium had been en and awards the plaintiff two-tenths of the policy | 
as to the payment of “‘ complete annual premiums ;” whereas it is clear, 
from the agreed state of facts in the case, that only one complete annual 
premium was paid, and apart of a second. The opinion fails to disclose 
the state of the pleadings; so we can not determine whether the case 
was considered as a law or an equity case, the distinctions between forms 
of action being abolished in Lowa. But “J. A. F.,” the annotator of | 
the case in this journal, views the decision as proceeding on equitable ; 
principles (p. 569). 

4. Little v. Northwestern Mutual Life Ins. Co., 5 Ins. Law Jour. 149, 
is a case in the Superior Court of Indianapolis, Ind., upon a policy sim- 
ilar to, and said to be identical with, the one in the Ohde case. fr this case 
(not in a court of last resort), there is also a failure to express clearly the 
Ss upon which the case is considered, whether legal or equitable, 

th being in Indiana, also tried in the same form of action. But the 
forfeiture is disallowed upon the ingenious theory that the clause in the 

remium note, providing for the forfeiture for non-payment of interest, 
is to be construed to apply alone to the original or total policy, and to 
mean not a forfeiture, pat a commutation ; and, in the sense of a forfeit- 
ure, not to apply at all to the commuted policy thus resulting. So the 
assured here recovered the amount of her commuted policy. This, 
though not so expressed, reads very like a purely equitable construction 
of the contract. And this view derives confirmation from the fact that 
the court refers, as to authorities, to not only the Ohde and Grigsby 
cases above mentioned, (the latter being an equitable case), but also to 
the case of Dutcher v. Brooklyn Life Ins. Co., 2 Cent. L. J. 153, which 
was « case of a bill filed in equity by the insured and the assured, both 
being to enforce the specific issuance of a paid up commuted policy. 

5. The principal cuse is apparently, from the tone of the language 
employed in its decision, rested on legal principles. If this view of the 
decision be correct, it was scarcely necessary to distinguish it so care- 
fully from the Grigsby case. It may well be that a court of law will be 
bound to enforce a forfeiture for which the parties have by their deliber- 
ate engagements expressly provided, while a court of equity will be 
ready and willing to afford just relief, as in the case of other harsh bar- 

ins. It may be mentioned here, that the late case in the United States 

ircuit Court for Western Tennessee, of Yerger v. The St. Louis Mu- 
tual Life Ins. Co., Judge. Brown of the Eastern District of Michigan, 
presiding, rendered a decision, not yet reported (and the case not being 
appealable), which announced precisely the same result that was reached 
in the Russum case, and at about the same time, but before the latter 
was reported. The policy, which insured the life of the late Chancellor 
Edwin M. Yerger, of Tennessee, contained precisely the same two con- 
ditions which were construed in the Grigsby and Russum cases, it having 
been issued by the same company. It was urged with great correctness, 
as in the latter case, that these two provisos were inconsistent and con- 
tradictory, and that, therefore, that one leading to a forfeiture must fail. 
The Grigsby case was urged as an authority. But the court held that 
both provisos might well stand together, at least in a court of law, and 
that the Grigsby case was to be distinguished as an equity case. 

6. While nothing can be considered as well settled, upon this interest- 
ing question, in view of the conflicting character of these decisions, itis 
poe safe to say that they tried to establish these two principles: 

1. The provision on the face of a policy of life insurance that it will 
be forfeited for failure to pay interest on a premium note, as agreed, will 
be respected and enforced in a court of law. 

2. Equity will in proper cases afford relief from such a forfeiture, and 
enforce a settlement between the parties, such as will preserve the just 
rights of both. : J.0.P. 





Writ of Error from United States Supreme Court--—-At- 
torney of Collection Agency— Knowledge Brought 
Home to Collecting Agent’s Attorney. 


HOOVER v. WISE. 
Supreme Court of the United States, October Term, 1875. 


1. Writ of Error from United States Supreme Court to State Court. 
—The New York Court of Appeals in this case affirmed the judgment cf the su- 
preme court and remitted the record to that court. that the judgment might there 





be entered and enforced. Hence, in order to bring up the record, the writ of 
error sued out in this case in the Supreme Court of the United States was di- 
reciedl to the supreme court of the state, and not to the court of last resort, 
numely, the court of appeals. 

2. Attorneys Employed by Collecting Agent.—A collecting agency 
received 2 claim for collection in a distant state. The coilection ageucy 
employed for this purpose an attorney who lived in the same county as the 
debtor, who, knowing the debtor’s insolvency, obtained his confession of judg- 
ment for the debt, on which judgment he collected the money and paid it to the 
coilecting agent, who retained it without paying it over to the creditor. Pro- 
ceedings in bankruptcy were commenced within four months after the judgment 
was so confessed. The assignee in bankruptcy brought this action against the 
creditor to recover the amount of the judgment confessed. Held,—(1) That the 
atturney employed by the collecting agency was the agent of the latter, and not 
of the employing creditor. (2) That the local sponse Me knowledge of the debt- 
or’s insolvency was not the knowledge of the creditor; and hence, that the 
action could not be sustained. (Miller, Clifford and Bradley, JJ., dissenting.} 


In error to the Supreme Cor ct of the State of New York. 
Mr. Justice Hunr delivered the opinion of the court. 


This action is brought by an assignee in bankruptcy to recover back a 
sum of momey collected from the bankrupt after the occurrence of several 
acts of bankruptcy. 

Under the practice of the state of New York the case was referred to 
a referee, upon whose report judgment was entered at the special term 
in favor of the plaintiff. From this judgment an appeal was taken by 
the defendants to the general term. 

Upon the hearing at the general term this judgment was rey »rsed and 
a new trial was ordered. 

When a judgment is reversed and a new trial ordered, two modes of 
proceeding are open to the defeated party in the practice of the state of 
New York. He can accept the terms of the order, and take a new tria 
in the court below. If he supposes that he can make a better case upon 
the facts than is contained in the report of the referee, this will be his 
proceeding. If he can make no improvement in this respect, or if he is 
satistied tu risk his case upon the facts as found, he may take an appeal 
to the court of appeals from the order granting a new trial. To make 
this appeal effectual his notice of appeal must contain ‘a consent on the 
part of the appellant that if the order appealed from be affirmed, judg- 
ment absolute shall be rendered against him. Code, 311. The order 
for a new trial thus becomes a final judgment in the case. 

The latter course was adopted in the present instance. The plaintiff 
appealed to the court of appeals, giving the stipulation required for that 
purpose. The court of appeals affirmed the judgment of the general 
term, and remitted the record to the supreme court, that the judgment 
might be there entered and enforced. From this judgment, entered 
upon that remittitu’, the present writ of error is brought. 

It appears from the record that an account or money demand was de- 
livered by its owners to Archer & Co., a collecting agency in the city of 
New York, and received by them, with instructions to collect the debt, 
and with no other instructions ; that this agency transmitted the claim to 
McLennan & Archbold, a firm of practicing lawyers in Nebraska City. 
Several acts of bankruptcy had been committed by Oppenheimer when 
Mr. McLennan persuaded him to confess judgment for the debt thus sent 
tohim. Proceedings in bankruptcy were instituted against Oppenheimer 
within four months after such confession, and were prosecuted to a de- 
cree of bankruptcy. At the time of receiving the confession McLennan 
was well aware of the insolvency of Oppenheimer and that the confession 
was taken in violation of the provisions of the bankrupt act. 

The money collected was remitted to the collection agents in New 
York, from whom he received the claim, but never paid by them to Wise 
& Greenbaum, the creditors. 

When the debt in question was delivered to the collection agency in 
New York, it was so delivered, us testified by one of its owners, “for 
collection.” ‘Archer & Co.,” he says “ were collection agents in New 
York. I gave them no directions, except to try their best to collect. it. 
They told me they would send it out (to Nebraska). I gave no other 
instructions.” ‘Lhe business of Ledyard, Archer & Co. (he says) was 
to take claims for collection in different parts of the country, and, if 
necessary, have them sued.” 

Mr. Archer, of the collection firm, testifies that he received the claim 
for collection ; that he told the defendants if sent on at once he thought 
it could be collected; that the account was verified by one of the defend- 
ants and sent by the witness to Mr. McLennan, a lawyer, at Nebraska 
City; that he afterwards told the defendants the account had been put 
in judgment and that he hoped to make the money, or the greater part 
of it. When he made this communication he had McLennan’s letter 
in his hand, and communicated it to the defendants. He further testified 
that the money had been received by him from McLennan but had 
never been paid over to Wise & Co. 

The referee held that the knowledge of the condition of the bankrupt 
by the attorneys residing in Nebraska, who took the confession of judg- 
ment, was the knowledge of the creditors in New York. The supreme 
court and the court of appeals adjudged otherwise, holding them to be the 
agents of Archer & Co., and not of Wise & Greenbaum, the creditors. 
It is upon this point of difference that the case is now presented for de- 
cision. 

The general doctrine that the knowledge of an agent is the knowledge 
of the principai can not be doubted. Bk. v. Davis, 2 Hill, 451; Ingalls 
v. Morgan, 10 N. Y. 178; Fulton Bk. v. N. Y. & S., 4 Paige, 127. , 

It must, however, be knowledge acquired in the transaction of the 
business of his principal, or knowledge acquired in a prior transaction 
then present to his mind, and which could properly be communicated to 
= Ca The Distilled Spirits, 11 Wall. 356; Weeser v. Morgan, 

- Y. 178. : 
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Neither can it be doubted that where an agent has power to employ a 
sub-agent, the acts of the sub-agent, or notice given to him in the trans- 
action of the business, have the same effect as if done or received by the 
principal. Story Ag. 3 3452, 454; Storrs v. City of Utica, 17 N. Y. 
104; Boyd v. Vandenkerhp, 1 Barb. Ch. 273 ; Rourke v. Story, 4 E. D. 
Smith, 54; Lincoln v. Battelle, 6 Wend. 475. 

It is no answer to this liability to say that the act done by the agent 
was of a fraudulent character, and that the principal did not authorize 
the commission of a fraud. For a fraud committed by a partner or an 

rent, the principai is not liable criminally, but he is liable in a civil suit 
if the fraud be committed in the transaction of the very business in which 
the agent was appointed to act. Story Ag. 2 452-4; Griswold v. Haven, 
25 N. Y. 600, 602; Farmers’ & M. v. B. & D. P., 16 N. Y. 125: 3 Ch. 
Com. L. 209; N. R. Bk. v. Avmar, 3 Hill. 262; Davis v. Bemis, 40 N. Y. 
453, n.; Attorney-Gen. v. Sidden, 1 Cromp. & Jer. 219. 

-Upon these general principles we find no difficulty. But the real 
question still remains. Was McLennan, of Nebraska, the agent and 
attorney of Wise & Company, the owners of the debt, or were Archer & 
Co., the collection agents, his principals, and was it to them only and not 
to Wise & Co., that he stood in the relation of agent and attorney ? 

The evidence was uncontradicted in every particular. It became, 
therefore, as stated in the opinion of the court of appeals, a question of 
law whether the evidence sustained the findings of the referee. 

The rule of law is undoubted that for the acts of a sub-agent the prin- 
cipal is liable ; but that for the acts of the agent of an intermediate in- 
dependent a he is not liable. It is difficult to lay down a pre- 
cise rule which will define the distinctions arising in such cases. The 
application of the rule is full of embarrassment. For a collection of the 
cases and illustrations of the doctrine, reference may be Had to Story on 
Agency, 3 454, and following. 

Vithout attempting to harmonize or to classify the conflicting authori- 
ties, we think the case before us falls within a particular range of decis- 
ions, in which tlie preponderance is undoubted. : 

Among these are the following: 

In Reeves v. The State Bank of Ohio, (8 O. S. Rep. 465,) the case 
was this ; Reeves & Co. deposited for collection in the Commercial Bank 
of Toledo, their draft for $500 on Buckingham & Co. of New York. 
The draft was forwarded to the American Exchange Bank in New York. 
and on the 31st of November, 1854, it was paid and the amount credited 
to the Commercial Bank. On the 27th of the same month, the Com- 
mercial Bank became insolvent and its assets passed into the possession 
of the State Bank. Reeves & Co. sued the State Bank as the represen- 
tative of the Commercial Bank, alleging that the latter bank was their 

ent and that the money collected in New York for the latter bank on 
their draft, belonged to them. In an elaborate and exhaustive opinion, 
in which all the cases, English and American, were reviewed, the Su- 

reme Court of Ohio held, among other things—1. That the Commercial 
ank was responsible to Reeves & Co. for the conduct of the New York 
bank, and was liable to them for the amount of the draft immediately 
on its collection in New York. 2. That the New York bank was the 
agent of the Commercial Bank and not the sub-agent of Reeves & Co. 

e action was sustained. 

In Mackay v. Ramsay, 9 Clark, & Fin., 818, “ M. employed R. & Co., 
bankers in Edinburg, to obtain for him payment of a bill drawn on a 
person resident at Calcutta. R. & Co. accepted the employment, and 
wrote, promising to credit M. with the money when received. R. & Co. 
transmitted the bill in the usual course of business to C. & Co. of Lon- 
don, and by them it was forwarded to India, where it was duly paid. 
R. & Co. wrote to M. announcing the fact of its payment, but never 
actually credited him in their books with the amount. The house in 
India having failed, it was held that R. & Co. were agents of M. to ob- 
tain payment of the bill, that payment having been actually made, they 
became ipso facto liable to him for the amount received and that he 
could not be called upon to sustain any loss from the conduct of the sub- 
agents as between whom and himself no privity existed.” ‘To solve the 
question,” says Lord Cottenham, ‘it is not necessary to go deeper than 
to refer to the maxim: gui facit per alium, fucit per se. R. & Co. agreed, 
for a consideration, toapply for payment of the bill ; they necessarily em- 
ployed agents for this purpose, who received the amount; their receipt 
was in law a receipt by them and subjected them to all the consequences. 
The appellant, with whom they so agreed, can not have anything to do 
with ta whom they so employed, or with the state of the account be- 
tween different parties engaged in this agency.’’ The banker thus re- 
ceiving the draft from its owner was held liable for the acts of the per- 
son employed by him, although free from negligence or fraud. Cited 8 
Oh. sup. p. 481. 

In 3 Seld. 459, The Montgomery Co. Bk. v. The Albany City Bk. and 
Bk. of The State of New York, the former bank sent to the Albany City 
Bk., for collection, a draft for $1,800, payable 30 days after date.. The 
Albany bank transmitted the same for collection to its correspondent, 
the Bank of the State of New York, in the city of New York, who neg- 
lected to present the same for payment on its maturity, by means of 
which neg!igence the amount thereof was lost. The Court of Appeals 
of the State of New York held that the Albany bank was the agent of 
the Montgomery bank, that the bank in New York was the agent of the 
Albany bank and not of the Sontgomeey bank, and that the Albany 
bank was liable to the Montgomery bank for the neglect of its New York 
correspondent. To this many cases are cited. The recovery below 

inst the Albany bank was affirmed, and the judgment against the 

ew York bank was reversed. 

To the same effect is The Com. Bk., of Pen. against The Union Bk. of 
New York, 1 Kern. 203, and Allen v. Merchants’ Bk., 22 Wend. 215. 





These cases show that where a bank, as a collection agency, receives a 
note for the purposes of collection, that its position is that of an inde- 
pendent contractor, and that the instruments employed by such bank in 
the business contemplated are its agents, and not the sub-agents, of the 
owner of the note. It is not perceived that it can make any difference 
that such collection agency is composed of individuals, instead of bein 
an incorporation. These authorities go far towards estublishing the posi- 
tion that Archer & Co., in the case before us, were independent contrac- 
tors, and that the parties employed by them were their agents only, and 
not the agents of Wise & Co. in such manner that Wise & Co, are re- 
sponsible for their negligence or chargeable with their knowledge. 
There are, doubtless, cases to be found ho.ding to the contrary of these 
views, but the principle they decide is nevertheless well established. 

Cases, no doubt, may also be found where actions have been sustained 
by the creditor against the last agent, or where he is charged with his 
acts, in which the point before us was not raised or brought to notice 
of the court. Such cases are not authority on the point. Nordo we 
think any great difficulty arises from the case of Wilson v. Smith, 3 
How. 770. That decision is based upon the case of Bank of Metropolis 
v. Bank of New England, 1 How. 233, which is the only case referred 
to in the opinion, and in which case the question was not raised. The 
question there was not of privity, but of the right to retain under the 
circumstances stated. Again, iu that case, it was held from the course 
of dealings between the banks, that it was fairly to be inferred that it 
was understood between them that the collection should be held subject 
to a settlement of accounts. 

There is, however, another class of cases still more to the point 

In Bradstreet v. Everson, 72 Pa. St. Rep. 124, the case was this: The 
defendants were a commercial agency in Pittsburg, with agents through- 
out the United States, for the collection of commercial mo Oo The plain- 
tiffs delivered to thein, for collection, four drafts payable in Memphis, 
Tennessee. They sent them to Mr. Wood, their agent in Memphis, who 
obtained the imoney upon them, and, becoming embarrassed, failed to re- 
mit. On being called upon for the money the defendants attempted to 
excuse themselves on the ground that they followed the instructions of 
the plaintiffs, and were their agents merely, reporting from time to time, 
and that Wood, who received the money, was not their agent, that he 
was a reputable man, and that they had never received the money from 
him. 

Among other points, they insisted upon the following, viz: 7. If the 
plaintiffs placed the acceptances in the defendants’ hands for collection, 
and knew that their personal attention and direct service in such collec- 
tion would not, in the usual course of business, be given to it at Memphis, 
and that the employment of an attorney to aitend to it at Memphis was 
necessary, or the proper and usual course of doing such business, then 
the plaintiffs thereby made either such person or defendants their agent 
therein, with power to employ an attorney or sub-agent therein at Mem- 
phis, and their immediate agent under such authority would not be re- 
sponsible for any default of such sub-agent, if selected with reasonable 
care and diligence. And again they insisted—9. If the plaintiffs gave 
defendants at Pittsburg acceptances to collect at Memphis, they thereby 
constituted defendants their agents therein, and such agent are not re- 
sponsible for any loss so long as they have used the usual diligence and 
conducted themselves according to the usual course of doing such busi- 
ness. The questions now before us were thus directly presented. Ina 
eareful opinion delivered by Mr. Justice Agnew, citing many authori- 
ties, these propositions are overruled, The court hold that the receipt 
for collection imported an undertaking by the collecting agent himself to 
collect, not merely that he receives it for transmission to another for col 
lection, for whose negligence he is not to be res yonsible. He is, there- 
fore, liable by the very terms of his receipt, for the negligence of the dis- 
tant attorney who is his agent, and he can not shift the responsibility- 
from himself upon his client. 

Lewis & Wallace v. Peck & Clark, 10 Ala. R. 142, and Cobb v. Beake, 
6 Ad. & Ellis, 930, are to the same purport. The last-named case is 
especially full and explicit. 

We are of the opinion that these authorities fix the rule in the class of 
cases we are now considering, to-wit, that of attorneys employed, not by 
the creditor, but by a collection agent who undertakes the collection of 
the debt. They establish that such attorney is the agent of the collect- 
ing agent, and not of the creditor who employed that agent. We con- 
cur, therefore, in the conclusion reached by the Court of Appeals of the 
State of New York, that McLennan was not the agent of Wise & 
Greenbaum, the New York creditors, in such a sense that his knowledge 
of the bankrupt condition of Oppenheimer is chargeable to them. 
Whether a different conclusion would have been reached if the money had 
come to the hands of Wise & Greenbaum, we are not called upon to 
consider. 

The judgment is affirmed. 


Mr. Justice MILLER dissenting. 

I feel constrained to express my dissent to the opinion{of the court just 
delivered. Wise & Greenbaum were the owners of the notes in this 
case. The judgment, which was undoubtedly a preference within the 
meaning of the bastoons law, was taken in their name and for their use 
and benefit. The attorney who procured the bankrupt to confess judg- 
ment acted for them, and was compelled to use their name. If the notes 
had been sent by them directly to McLennan, the attorney, itis conceded 
that they would have been liable in this action. Iam at loss to see 
how their liability is changed by the fact that the notes were sent to him 
though a commercial or collecting agency. This agency had no interest 
in the notes, was not liable to the attorney for his fees, nor to the bank- 
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rupt for costs, if an unsuccessful suit had been brought. The notes were 
not endorsed to this agency, nor could it in any manner have prevented 
Wise & Co. from controlling all the proceedings of the attorney for col- 
lecting the money. 

The numerous cases cited from various courts of the relations between 
banks acting as collectors of money, among themselves and with others, 
stand ona different basis. In all such cases the note or bill is either 
endorsed to a bank or made mone to it. The bank sues, if necessary, 
in its own name. It passes the amount usually to the deposit account of 
the person from whom received originally, and the account is so passed 
as between corresponding banks. It is from this course of dealing that 
the series of decisions have been made, referred to in the opinion. So 
also, there are numerous cases in which the first agent of «a note, or 
claim owner, may have acquired vested rights, as for fees or advances, 
or other considerations, which, as between themselves, authorized the 
first agent to control the debt. But these cases differ very widely from 
the case before us, in which there is no evidence that the collection 
agency had a particle of interest or any right to control the proceedings 
for collection adversely to the owner of the notes. The effect of the 
decision is that a non-resident creditor, by sending his claim to a lawyer 
through some indirect agency, may secure all the advantages of priority 
and preference which the attorney can obtain of the debtor, well know- 
ing his insolvency, without any responsibility under the bankrupt law. 

ery few creditors, when this becomes well known, will fail to act on 
the politic suggestion. 

Mr. Justice CLrirrorp and Mr. Justice BrapLEey concur in this 
dissent. 





Good-Will—Specific Performance—Mistake of law. 
CASSIDY v. METCALF ET AL.* 


Saint Louis Court of Appeals, April, 1876. 


Hon. Tuomas T. Gantt, Chief Justice. 
“« Epwarp A. LEwis, : 
“  Ropert A. BAKEWELL, \ Justices. 


1. Sale of Good-Will—Good-Will not Divisible—S, fic Perform- 
ance.—By an agreement in writing, C. sold to M. his one-fourth interest in the 
frmof J.C. &Co. Afterwards, M. me to recover at law on the contract 
the interest so purchased. Whereupon, C. filed a bill in equity, asking that M. 
be restrained m prosecuting his action, and that the contract be so reformed 
as to show that M. purchased a one-fourth interest only in the good-will of J. 
C. & Co. Held, 1. That a one-fourth interest in the good-will of a commission 
business is not the subject of sale. 2. The good-will of a business is indivisible, 
and when one of four partners retires from a firm, the good-will in its entirety 
remains with the old partners. 3. A court of equity will not execute a contract 
for the sale of a good-will, nor will it enjoin proceedings at law under such an 


agreement. 


2. Reformation of Contracts—Mistake of Law.—Equity will not reform 
a contract on account of a mistake of law. 


3. . He that Seeks Equity must come with Clean Hands.— 
Where a party seeks to reform a contract, so as to make him sell his good-will in 
a firm, he will not be heard, where his conduct shows either that he did not in- 
tend to sell his good-will, or, having sold it, that he fraudulently or wroegieey 
seeks to deprive the purchaser of the very thing he professes to have sold. He 
who seeks the interference of a court of equity must come with clean hands. 





Appeal from the Circuit Court of Saint Louis county. 


Thos. A. Russell and A. J. Smith, for appellants ; Ellis § Sullivan and 
Hitcheock, Lubke § Player, for respondents. - 

BakeEwELL, J., delivered the opinion of the court. 

This is a bill in equity to refurm a written contract on the ground of 
mistake; also asking an injunction to restrain appellants from prosecut- 
ing their action at law, instituted to recover $12,000 damages for the al- 
] -breach of said contract. A temporary injunction went restraining 
the action at law. Defendants moved the court to dissolve the injunc- 
tion and dismiss plaintiff’s bill, and this motion was heard with the 
issues made by the pleadings. Both petition and answer are verified by 
affidavit. In their joint answer defendants deny every material allega- 
tion of the bill, and aver that the contract fully set forth the intention of 
the parties. ()n trial, the court made a decree reforming the contract as 

rayed, and making the on perpetual. A motion for a new trial 
sm fo been overruled, all exceptions being duly saved, the cause 
is brought to this court by al. It is insisted by appellants, that the 
circuit court erred in admitting testimony touching conversations and 
negotiations prior to the execution of the written instrument; and that 
the decree is unwarranted in law, and unsupported by the evidence. The 
contract to be reformed is as follows : 

“Sr. Louis, Aug. 7th, 1873. 

“ Article of spnoment entered into this day by and between W. L. 
Cassidy, of the firm of Irons, Cassidy & Co., St. Louis, Mo., party of the 
first part, and W. F. Moore and James Metcalf of Brunswick, Chariton 
Co., Mo., rty of the second part. The party of the first part agrees 
to sell to the y of the second his interest (one-fourth) in the 
firm of Irons, Cassidy & Co., a live-stock firm doing business in the city 
of St. Louis, state of Missouri. The party of the second part agreeing 


to the party of the first part $3,000 cash, and the remainder in a ne- 
guhaile note, or young stock that they have on their farm near Bruns- 
wick; Mo. ‘Possession to be given on first day of September, 1875. The 


* Reported for this journal by Thomas A. Russell, Esq. , of the Saint Louis bar. 





party of the first part to receive for the one-fourth interest $5,000, to be 
paid as above described. Given under our hands this day. 
(Signed) “W. L. Cassipy. 
me “‘Metcar & Moore.” 

The allegation of plaintiff’s bill is that the contract ought to read, 
“one-fourth interest in the good-will of the firm of Irons, Cassidy & 
Co.,” the words “good-will of the” having been left out by mutual mis- 
tuke. It appears from the evidence that at the date of this agreement, 
respondent was one of the four members of the firm of Irons, Cassidy & 
Co., deing a very large live-stock commission business in Missouri, Kan- 
sas and Nebraska. The net profits of the business for 1872 was about 
$40,000 ; the expenses about $8,000 ; and this business was done upon a 
joint capital of from $20,000 to $25,000. The actual assets of the firm 
at the time of the agreement were, however, worth something like $35,- 
000, consisting saat of cash, and partly of accounts and bills receiv- 
able. Cassidy did not know exactly how much the accounts and bills were 
worth, but kept the general run of matters nearly enough to judge that 
his one-fourth interest in them was worth something between $8,000 and 
$12,000. He wished to retire from the business, because of a slight diffi- 
culty with his old partners, and also, as he said, on account of his 
health; though it does not appear that there was anything the matter 
with him. He had tried to sell out, unsuccessfully, the person with 
whom he was in negotiation, not acceding to his terms. He then wrote to 
Metcalf & Moore, farmers and stock dealers near Brunswick, Chariton 
county, Missouri, proposing to sell out to them. Moore, after consult- 
ing Metcalf, came down at once with some stock they had for sale, and 
entered into negotiations with Cassidy. Cassidy showed him the books, 
or a portion of the books, showing the profits for the precedin year, 
which Moore understood only from Cassidy’s explanation, not Soing a 
book-keeper, and Moore & Metcalf, after seeing the three other members 
of the old firm, and ascertaining that they were willing to accept them 
in Cassidy's place, agreed to step into Cassidy’s shoes in the old firm for 
$5,000 to be paid to Cassidy, $3,000 cash, and the balance in young stock 
or notes. Metcalt & Moore accordingly sold out their stock on their 
farm in Chariton county, and removed to St. Louis with their families, 
and entered into the new firm, which retained the old name; a brother 
of respondents, Abner C. Cassidy, being a member of both firms. With- 
in a day or two after the creation of the new firm, respondent took the 
books of the old firm out of the old office, and proceeded in another office 
in the immediate neighborhood, to pay off, and collect debts and credits, 
and generally to settle up the old business. To this appellants made no 
objections, and showed indeed pretty clearly by their whale action at the 
time that they had no idea that they had any interest whatever in the 
assets of the old firm. When Cassidy was selling out to Moore & Met- 
calf he told them that he was goin to abandon business in this locality, 
and proposed to move to Buffalo, ae or some distant point. 

About a month after the sale, Moore & Metcalf paid $5,00 to Cassidy 
on account of the balance of $2,000 still due by them to him on account 
of the $5,000 they were to pay him. He had declined to take any of 
their stock in part payment, as it did not suit him. They also at this 
time made some effort to raise money by a note, to pay him in full.- On 
Christmas day the business of the old firm was wound up, and a com- 

lete settlement had between the old partners, the uncollected assets be- 
ing divided. Cassidy received altogether as his share of the assets of 
the firm, between Ist of September and Christmas, about $8,000. 

To all this, Moore & Metcalf, though they knew, or might readily have 
known of it, made no objection. 

But Cassidy, about the Ist of January, resumed his old business of 
live-stock commission merchant,.within a few feet of his old business 
stand, the then business stand of the new firm. At this Moore & Met- 
calf were highly indignant, and remonstrated angrily with Cassidy at 
this, which they characterized as a breach of good faith. He replied that 
he had not agreed not to go into business in the same neighborhood, 
and considered that he had, under the terms of the contract, a perfect 
moral and legal right to do so. 

Moore & Metcalf then consulted counsel, and seem then first to have 
conceived the idea that by tie terms of their contract with Cassidy, they 
had purchased his one-fourth interest in the assets of the old firm. On 
27th of January, they instituted suit on the contract, and laid their dam- 
ages at $12,000 for breach. The present proceeding to enjoin and re- 
form was then commenced by Cussidy. 

Meanwhile, the new firm did not get on harmoniously. The mem- 
bers who had taken charge of the books refused any longer to do so; 
whereupon one of the original partners declared he would withdraw ; 
and, to avoid a lawsuit, and because they could not help themselves, 
having no agreement as to any fixed period for the new association, 
Moore & Metcalf, on the 9th of February, 1874, 153 days after the form- 
ation of the new partnership, agreed to a dissolution by mutual consent ; 
and, on final settlement, received $3,599, as their one-fourth interest in 
the net profits of the business during that time. 

There was evidence tending to show that shortly after the sale to 
Moore & Metcalf, Cassidy boasted to one Green, a stockdealer and 
farmer, and neighbor of Moore & Metcalf, that he had concealed import- 
ant facts in regard to the business at the time of the sale, showing them 
the profits, but not letting them see large items of expenditures, and 
that he laughed at them as men ignorant of business, whom he had be- 

iled into paying $5,000, for what no one else would have paid $2,500. 

e evidence of Green in this respect is contradicted by Cassidy. ~ 

There is also testimony that Moore said when he bought, that he was 
paying a high price for an air title, but this is contradicted by Moore. 

e evi is extremely voluminous. We have endeavored to give a 
fair statement of what appears, from this mass of matter, to be the sub- 
stantial facts of the case. 











oa 


. 


April 28, 1876.] CENTRAL LAW JOURNAL. 279 





It seems tolerably clear, that Moore & Metcalf supposed that they | conduct of the case, on the one side and the other; the graphical and 
were buying Cassidy’s interest in the firm of Irons, Cassidy & Co., and | interesting account of the “ sharp sayings” and the law points preeeeee 
that Cassidy thought that he was selling that interest. Both parties, | in the course of the trial—have all afforded me a high degree of pleasure 
however, believed, that the sale of the interest of a retiring partner in a | in their perusal, and I have been not a little curious to know of the 
commission house, did not pass his share in money already earned by | author. They purport to have been written from New York, and not a 
the firm, debts due the firm, or moneys of the firm in bank used by them | few admirers of the letters among my friends have expressed a desire to 
for making advances to customers. ‘The contract was drawn by Cassidy | know the name of the writer. If it is no secret in your sanctum to give 
who seems to be a clear-headed business man, having a good plain | the author’s name, you will confer a favor by dropping it quietly ina 
English education, and great experience in men and affairs. He says | note to this communication. Naprer TANnpby. 
that he intended to use the word “influence” instead of “interest” in| [We can not give the name of any anonymous writer in the JouRNAL, 
the contract, but that,at the moment of committing it to paper, the without his consent. ‘ Beta” is a well-known member of the New 
word would not come, and he “ popped down interest ” instead. | York bar; he will see this communication, and if he cares to gratify 
_ Tocounsel for respondent, it appears clear that the statement made | the curiosity of our friend Napper, he can tell us so, and then we will 
in the last paragraph ought to settle this controversy in favor of respond- | disclose his name. Ed. C. L. J.] 
ent; that on this theory of the evidence, here was a clear mistake, a mis- 
take not of law, but of fact, but, in any event,an undoubted mistake,against REVERDY JOHNSON’S ADVICE TO A YOUNG LAWYER. 
which equity must relieve by reforming the contract according to the ite catia. ie April. 18, 1876 
admitted intention of the parties. . ATLANTA, TA. APTN, 1B, COIS. 

But several questions here arise: Ist. Was not this amistake of law? Epitors CentraL Law JournaL:— Apropos of the letter from 
If it was a mistake of law, the weight of authorities is altogether that | Daniel Webster, published in No. 15 of the Journat, I send you the 
equity will not interfere. 2nd. Grant that this was a mistake of fact, and | enclosed copy of a letter written by the late Reverdy Johnson, in 1854, 
a case in which a court of chancery can grant relief, can the relief asked | to Edwin N. Broyles. At that time Col. Broyles was © young attorney 
for in this case be granted under its a. circumstances? Respond- | at Cedartown, and he is now one of the most prominent and successful 


ent asks us to reform the contract so as to make him sell his interest in | lawyers of the Atlanta bar. G. F. Wooren. 
the good will of the firm of Irons, Cassidy & Co. Can he be heard if LETTER. 

his whole conduct from the date of the sale is such as to show clearly, Wasuineton, 21 Dec’r., 1854. 
either that he did not consider that he had sold an interest in that good- My Dear Sir:—Yours of the 9th has been forwarded to me at this 


will, or, having sold it, that he fraudulently and wrongfully sought to | place, where I am in attendance upon the supreme court. Ido not 
deprive the purchaser of the very thing he now professes to have sold. | know that any particular course of study is better than any other to 
hat is the good-will of a business ? The best definition that has ever | prepare for the Con. z 

been given to it, is that of Lord Eldon: “ That it is nothing else than the The elementary treatises are so many, and upon almost every branch 

probability that the old customers will resort to the old place.” Cruth- | of the law, that a careful study of these will make you master of the 

well v. Lye, 17 Ves. In this sense only is the good-will recognized by | subjects. 

law as a pecuniary interest. But before studying these, I would advise your reading Rutherford’s 
Hence, the sale of a trade with the good-will leaves the vendor at lib- | Institutes, Blackstone’s Commentaries, Kent’s Do. and Thomas’ Coke. 

erty to set up the same trade in any other situation. Parsons Part. 262 | The latter is, to be sure, much taken up with old and obsolete learning, 

and cases cited. Now, on respondent’s own theory, he sold avery unsub- | but you will find it very useful in your after studies. Coke’s style, too, 

stantial and airy thing. His former co-partners were under no obliga- | is peculiarly fitted, I think, to fasten all he says on the memory. 

tion whatever to carry on the old business in the old place, and in about |__| Nor have I ever known one who had read the work attentively, who 

four months refused to do so. Meanwhile respondent himself at once | did not become a learned lawyer. ‘ 

set to work to destrcy any little value in this intangible good-will, by | Your classical education it is all important to keep up, and above all, 

setting up the same business next door, after leading appellants to buy, | in my judgment, is it important to become a ripe English scholar by a 

by the statement that he was going to move to another city, or go out of | thorough and constant familiarity with the best writers in verse as well 

the business altogether. His one-fourth interest in the good-will, is what | as prose. 

respondent says appellants bought. If so, it was an inexcuseable act on Hoping that these crude suggestions may be of service to you, 


his part to attempt to destroy whatever value there might be in that. By remain, with reg’ds, your obd’t s’vt, 
starting the same business in his own name on the very spot resorted to REVERDY JOHNSON. 


by the customers of the old firm, plaintiff has violated the very bargain E. N. Broyies, Esq., Cedartown, Ga. 
he wants us to allow him to assert that he made. He does not come to 
us with clean hands in this matter; he has not doné equity, and therefore 
he now seeks it in vain. OsaGE Mission, Kas., April 17th, 1876. 
Besides, the one-fourth interest in the good-will of a commission busi- | Ep. Cenrrat Law JournaL:—A treatise entitled ‘* Commentaries 
ness is a thing that can not properly be sold. If it be nothing more than | on Pleading under the Ohio Code with Precedents,” ete., by Hon. Joseph 
the probability that the old customers will resort to the ae. it was | R. Swan, is dedicated “*To the Young Gentlemen of the Bar,” in these 
a thing indivisible in itself ; one-fourth of it could not in the nature of | words: ‘‘ The vindication of the bar from artificial and technical rules 
things be sold. The good-will in its entirety went to the old partners | of common law pleading must devolve upon the rising young men of 
when Cassidy retired, and if Moore & Metcalf acquired anything, they | the profession, who have mastered both systems.” Preface. 
acquired it on the respondents’ theory of the contract, not from him, The Supreme Court of Kansas, in the case of Short v. Nooner, re- 
but from the old partners. We may well adopt the language of Lord | cently decided, has held that one of the precedents in Swan’s book is 
Eldon here: ‘‘ The court will certainly not execute a contract for the | insufficient, and that a judgment rendered on it is utterly void. An 
sale of a good-will; at the same time it will not enjoin against any pro- | action was brought by Short to foreclose a mortgage, and Nooner, a 
ceedings at Jaw under such an agreement; it can not be conveyed, go and | subsequent purchaser, was made a party and char; zed in the petition ver- 
make what you can of it at law, if you can recover. Very well, we won’t | batim, in the language of Swan’s precedent, as follows : “IV. That the 
prevent you ; if you can not, very well, we will not assist you.”’ Baxter | said defendant, E. J. Nooner, has, or claims to have, some interest in 
v. Connelly, 1 Jac. & Walk. 580. We will not so reform this contract | or lien upon the said premises, as described in said mortgage deed; 
as to make it a contract to sell nothing, or to sell a pretended right which | but plaintiff is ignorant of the nature and extent thereof, and does not 
respondent, after it was sold, considered himself-not bound to respect. | know whether the said defendant, E. J. Nooner, has at this time an 
As these considerations dispose of the case, it is not necessary to go | subsisting lien upon said premises, and he demands proof of the same.” 
into the many other interesting questions which it presents, and which | Swan’s Pleadings, No. 142, p. 416. Judgment was entered by default, 
have been ae ably and ingeniously handled by the counsel on either | on this petition; the land was sold and conveyed by the sheriff pur- 
side, both in their ‘valuable printed briefs, and in the very interesting | suant to the judgment, after which Nooner moved to vacate the judg- 
oral argument of the case. ment as void. he motion was sustained by the district court, and 
It follows that the judgment of the circuit court should be reversed, | the ruling of that court affirmed by the supreme court. Valentine, J., 
and in order that no possible question may arise as to the complete right | in the opinionsays: ‘These allegations are certainly not sufficient to sus- 
of the respondents here to appeal, we will not remand the cause, but | tain or uphold any judgment. * * * The form, * * we think, 


SWAN’S PLEADINGS—A DANGEROUS PRECEDENT—SHORT V. NOONER. 


give a final judgment here. has never been held to be sufficient by any court, and we do not think it 
_The decree of the circuit court is in all respects reversed, and the bill | is sufficient. And we do not think that such a form ever was sufficient 
dismissed. in any case, either in law or equity.” 
The other judges concur. The “rising young men of the profession,” especially in Kansas, will 


ney ______ } doubtless in the future scrutinize Swan’s precedents more carefully be- 
i ———— | fore adopting them. It would not be out of order for the learned 
author, and the legal reviewers who have approved this work, to “ rise 
Correspondence. and explain.” Swan’s Pleadings is found : the offices of most of the 
_WHO Is “BETA”? lawyers in Kansas, and has been quoted approvingly by our supreme 
3 Py led u si court in some cases, but in the attempt to simplify it, it is thought by 

New Norx, April 19, °76. | some he has omitted material averments in many of his forms. i 


H. F. C. 








Epirors Centrat Law Journat :—I have recently read, with no 
little interest and satisfaction, the series of letters which appeared in the 
CenTRAL Law JourRNAL last year,—commencing on the 19th of Febru- | ot wl ear ena 


ary and continuing down to July 16th,—entitled, ‘“‘ A Bird’s Eye View —lIr is a cheerful and encouraging professional fact, in regard to the 
of the Court and Counsel in the Tilton-Beecher Case.” The portrayal life and death of the recently deceased New York millionare, that he re- 
of the course of the trial; the happy description of the personal appear- | members Judge Hilton, his legal adviser, and professional business man- 


ance of Judge Neilson, and the style and manner of the counsel in the ' ager, in the round, sonorous sum of one million, 
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Notes and Queries. 
MORTGAGE—JUDGMENT AND SUBSEQUENT DEED. 
AustIN, Minn., April 10th, 1872. 
Epirors Centrat Law JournaL:—On the 8th day of June, 1872, 
“A” executed a mortgage on certain real estate to “ B,” which mort- 
was duly recorded on the same day. On the 21st day of Septem- 
er, 1872, *C” recovers a judgment against ‘“‘ A.” By the laws of this 
state, the judgment became «a lien on the real estate described in the 
mortg The mortgage was never forclosed or assigned. On the Ist 
day of March, 1876, “A” executed to “‘ B” a deed, conveying the afore- 
said real estate. The mortgage remains unsatistied of record. Did the 
deed extinguish or annihilate the mortgage security? Would “C” be 
obliged to assume the mortgage debt of ** B” before selling the real estate 
on an execution issued on his judgment? C. & F 
Book Notices. 
Tue Law or Homesteaps anp Exemptions. By Joun H. Smyru. 

pp- 467. San Francisco: Sumner, Whitney & Co. 1875. 

This work has lain on our table for some months. We had hoped, by 
taking time and making an attentive examination of it, to be able to 
write something in the nature of a book review concerning the novel 
subject which it treats; but we are at last obliged to content ourselves 
with giving in brief language our conclusions as to the merits of the 
book itself, without saying anything on the general subject of homestead 
and exemption laws. 

We are satisfied that Mr. Smyth’s book, while not possessing the high- 
est order of merit, will prove » manual of much use to the profession. 
The plan which he has evidently endeavored to follow, that of grouping 
the decisions with reference to certain questions which have arisen in 
nearly all the states in the interpretation of their statutes securing 
homesteads and exemptions, is the only one of which the subject admits. 
Except in a very few instances, it is manifestly impossible to formulate 
abstract rules or principles, when treating of a subject which rests in the 
peculiar phraseology of a great many cugnate, but dissimilar statutes. 
Thus, it is manifestly impossible to lay down a rule applicable to any 
considerable number of states concerning the physical characteristics of 
a homestead ; whether it may embrace more than one dwelling-house on 
the same lot; ora dwelling-house and a storehouse; or a storehouse 
which is also occupied as « dwelling-house; or a house containing more 
than one tenement; or two detached farms, containing in the aggregate 
less than the number of acres exempt; or detached timber or pasture 
land; or a house and a lawyer’s office; or a house used as a hotel ;— 
although all these and many similar questions will be found illustrated 
by decisions, more or less diverse and conflicting, under a great many 
statutes more or less resembling each other, it is utterly impossible to 
deduce any general rule or consistent principle out of the decisions un- 
der this head. The most comprehensive mind would be staggered in 
the attempt, and would find itself forced to conclude, like the Duke in 
Othello,— 

** There is no composition in these news.’’ 
This department of the law of homesteads aptly illustrates the old adage 
about the length of the chancellor’s foot. The fact is, that the courts 
had nothing to guide them here, except that vague thing, the sup- 
sed intention of the legislature in a particular where that intention 
ad peen left wholly unexpressed. The result is that some courts have 
halted at the apparent boundaries of the statute, while others have gone 
far, and others still farther, in carrying out its supposed spirit and 
olicy. 
. On the other hand, a few questions are presented as to which the de- 
cisions ought to furnish the materials for the formulation of well defined 
rules. Thus, in nearly all the states, the homestead is secured to the 
head of a family. What, then, is a “family,’’ within the meaning of 
these statutes? It is obvious that, in general terms, a family is an aggre- 
gation of persons, united by ties of consanguinity or affinity. Thus, 
there would be no difficulty in holding that a single man and his do- 
mestic servants are not a family. But a man and his wife, or a man and 
his children, would obviously come within the definition. But how of 
remote blood relatives ? There would not be much difficulty in holding 
that a man who keeps house with a dependant sister, particularly if ondh 
sister has dependant minor children, is the head of a family. But sup- 
pose the dependant housekeeper is an aunt, or a cousin, or a niece, or a 
great-aunt, or a second-cousin? How far out through the degree of kin- 
ship can you go, before you come to persons who form no constituent 
part of a family? If a dictum in a Texas case is to be considered as 
sound law, you can go on indefinitely; for it isthere said that a family, 
“in its most comprehensive meaning embraces a collective body of persons 
living together in one house, or within one curtilage, in legal phrase.” 
Wilson v. Cochran, 31 Tex. 679. But it is obvious that this definition 
is unsound, because it would embrace a company of soldiers living to- 
— in their barracks; and to call such a body of mena family would 
absurd. A family, within the meaning of the homestead laws, would 
seem to be a collection of persons united by certain domestic ties, either 
of consanguinity, affinity, or adoption, dwelling together as one house- 
hold and subject to one governing head. There must evidently be such 
a domestic connection between the different members; but how remote 
that connection may be before it will be disregarded, the decisions, so 
fur as we know, do not enlighten us. 

In giving effect to homestead and exemption laws, still another class 

of questions thrust themselves in the way of the courts—questions as to 











which the statutes are entirely silent, and the answer to which must be 
wholly supplied by judicial intendment. Thus, do these laws extend to 


, partnership assets? Here, as might be expected, the courts, without 


anything to guide them, have arrived at diverse conclusions.* 

Now, what is the duty of an author in these various situations? In 
cases where, as in the first illustration, the statutes themselves are dis- 
similar, and the decisions differ in every possible manner, it is obvious 
that he must do the best he can; and the best thing he can do will be 
to group the decisions in regard to the facts on which they rest, setting 
out fully those facts, the statute governing each case, and the reasoning 
on which each case rests. This will enable the lawyer who has a diffi- 
cult case of this nature in hand, to discover whether a statute similar to 
the one which governs his case has received construction in another 
state ; and, if so, whether with reference to a state of facts similar to 
those of his case ; and by what reasoning such construction was enforced. 
To do this requires no originality of thought on the part of an author, 
and no great analytical powers ; but only a good habit of attention, and 
fair clerical ability. Yet, we are constrained to say that Mr. Smyth has 
not succeeded in this particular in a high degree. For instance, he has 
no chapter discussing the physical characteristics of the homestead ; his 
mind did not seize upon this as one of the appropriate divisions of his 
subject; buthe has a chapter with the singular title, “Out ef what it 
[the homestead] may be selected or carved.’ Into this chapter are 
jumbled several subjects which are wholly distinct; first, the particular 
estate or interest in land which will support the homestead right; sec- 
ondly, the physical characteristics of a homestead; and, thirdly, « num- 
ber of miscellaneous decisions which relate to neither of these subjects. 
It must be obvious that there is no sort of connection between the ques- 
tion whether a leasehold estate, or an estate of joint tenancy will sup- 
port a homestead privilege, and the question whether a man may have 
u homestead in two separate lots of ground. Mr. Smyth’s arrangement 
is further confused by the fact that in the previous chapter, entitled 
‘* Nature and Extent of the Right,” are collecteda number of decisions 
relating to the physical characteristics of the homestead. Indeed, he does 
not seem to have succeeded in reducing his matter to much system or or- 
der. Thus, under the head of “Out of what a Homestead may be carved,” 
one would naturally expect to find collected the conflicting decisions 
on the question whether it may be “carved” out of partnership assets ; 
yet Mr. Smyth cites under this head in the appropriate chapter but two 
decisions.+ We find, however, decisions on this subject scattered through 
the work in several different places, some of them duplicated.t Take 
another subject already considered, ‘‘ What constitutes a family, and, con- 
sequently, the ‘head of a family,’ within the meaning of ‘the home- 
stead laws.”” We might reasonably expect to find the decisions on this 
subject grouped in some particular place in Mr. Smyth’s book. But in- 
stead:of this, we find the subject scatterea through six different sec- 
tions in six different parts of the work.2 Such a want of order and 
arrangement could only have proceeded from the greatest haste and neg- 
ligence, or from an entire want of analytical power. 

Again, in writing a book of this kind, where decisions are conflicting, 
and where the subject is capable of being reasoned upon—that is, where 
there is room for something more than bare conjecture as to the legisla- 
tive intent, in cases where this intent has not been expressed,—in such 
cases it is manifestly the duty of a legal writer to do a little thinking of 
his own, and by this means to assist in giving currency to sound legal 
principles. || A man who, in such junctures. finds himself without an 
opinion, or incapable of forming one, or too diffident to express one, if 
formed,—such a man, in attempting to write law books, has mistuken 
his calling. 

But to do a given amount of thinking, it takes a given length of time, 
just as much as it does to walk a given distance, or to pump a given 
amount of water a given height, with a given machine. And the chief 
trouble with Mr. Smyth’s book seems to have been that he did not take 
enough time to do the requisite amount of thinking to make a good 
book. He was evidently in too great a hurry to get his book on the 
market ahead of another book on the same subject which had previously 
been announced. This is our conjecture; others may think differently. 
The writer freely confesses that, as it is he that has the other work on the 
sume subject in preparation, he is not a disinterested witness. Perhaps 
this ought to be considered in estimating the value of the unfavorable 
observations he has felt it his duty to make with regard to this work. 

This will not prevent him, however, from freely pointing out what he 
considers its merits: 1. It collates all, or nearly all, the decisions bear- 
ing upon the subject of homesteads and exemptions. 2. It presents the 
doctrine of each case with reasonable accuracy and care. 3. The cita- 
tions of authorities are properly verified and printed. 4. It has a very 
thorough and good index. It is obvious that these qualifications, in 
spite of any defects, must make it a work of decided value to the brief- 
maker. 

But in addition to the defects already pointed out, Mr. Smyth does 
not seem to have had access to all the statutes expounded in the various 
decisions collected, and hence his abstracts of the decisions consist too 
often in giving mere results, omitting one of the main grounds’of the de- 





* The authorities under this head, will be found collected ante, p. 61. And see 


ante, p. 119. 

¢t Section 143 and note. 

t Sections 163, 323, 480, 515, 558. 

§ Sections 59, 68, 148, 306, 331, 482. 

|| This, or a similar observation, was = pry by Judge Lawrence to the writ- 
ings of Mr. Bishop. in reviewing the works of that great man in the April (1576) 
number of the Southern Law Review. It was one of the highest, and, in its par 


ticular application, one of the justest encoiniums ever bestowed upon a legal 

















April 28, 1876.] 





CENTRAL LAW JOURNAL. 








281 








our gr age as a general rule, sufficiently set out the reasoning on 
which the courts have proceeded in arriving at the various results 
which he has given. Nevertheless, he has succeeded in producing a use- 
ful book, and, as such, we cordially recommend it to the profession. 


Tue BencH AND Bar OF THE SouTH AND SoutHwest. By Henry 8. 

Foote. St. Louis. Soule, Thomas & Wentworth, 1876. 

There is, perhaps, in all the ranges of literature, no more pleasant 
and agreeable branch than that which is found in the biographies of law- 
yers. The legal profession has, in all times, furnished not only the 
expounders of the principles which enter so largely into and meet the 
wants of progressive society, but the substratum, on which is builded 
the superstructure of law. And it does something more than this, It 


cision, the particular statutory provision involved. Neither has he, in | diction. The terms ‘the trial’ and ‘final hearing’ are used by Congress 


embellishes all that it constructs and rears with the adornings that finished | 
education can give, and brings from the large storehouse of the intellect | 


that which adds beauty as well as firmness, Accordingly, whether we 
take hold of the ponderous volumes of the Lives of the Lerd Chancel- 
lors, by Lord Campbell, or the simple sketch of a lawyer who lived and 
died in an obscure village, it means that the men were educated to meet 
the requirements of society, in that line, and’ their memories are worth 
preserving. The book before us is the embodiment of this thought. 
Some of its matter is not new, for several of the graceful sketches that 
adorn its pages have heretofore appeared in the Southern Law Review, 
to which its author has been a graceful and appreciated contributor. 
Few books could come with more acceptability, not only to the profes- 
sion but to the general reader, than the handsome volume in which the 
author and the publishers have presented reminiscences of the Bar of the 
South and Southwest during the past fiftv years. Governor Foote might 
well have prefaced it, as the best evidence of the correctness of its por- 
trayals, with the magna pars quorum fui with which “Eneas commended 
his recital to the Carthagenian queen. Removing more than fifty years 
ago to Huntsville, Alabama, from which time and place the sketches 
start, they embrace short, but striking, glances at the members of the 
bar in that state,in Mississippi, Louisiana, Arkansas, Texas and Tennessee, 
to all which, besides a brief sojourn in California, his varied and busy 

rofessional life calied him. It makes a connected history of the event- 
ul period in the history of these states, from the time when, as almost 
uninhabited wilds, they were filled by the darirg and adventurous spirits 
that flocked thither; which soon became filled with legends of romance, 
but which even the glowing pen of the author has scarcely half told. 
Young men from the north, the east and the west. with richly stored 
minds, went, like adventurous knights exploring an E] Dorado; and the 


intellects that would have been tame and made no mark at home, under | 


the terrible struggle of society, with its strange amalgamations, rose up 
and flashed across the nation’s firmament like meteors; and old men 
wonder why so much could be said about men then, whose names are 
now forgotten. This book has rescued many of them from an unde- 
served oblivion, and reminds us how the splendid genius of impromptu, 
popular orators, like the rich gifts of the Italian Improvisatore, are lost 
to all save the generation that heard them and hung, as under the spell 
of enchantment, on their splendid and matchless periods. It would 
be a grateful task to recall them now, but for the brief space of time al- 
lotted to us; to speak of that lame, lisping, handsome-faced youth who 
came from Portland, Maine, to Natchez, Mississippi, and starting as an 
obscure pedagogue in a private family, won his way by sheer force of ge- 
nius to the foremost rank of popular orators. Prentiss was unequaled, both 
in genius, and in the surroundings that brought it todevelopment, and he 
will continue to be, as his favorite poet said of Sheridan, (both of whom, 
by the way, he greatly resembled), without a parallel, since the mold was 
somehow lost in which he was made. Or that wonderful family of Yer- 
gers, that impressed the force of their legal ability so largely upon two 
states, and Sharkey,one of the purest and most peerless of chief justices ; 
and scores of others, not omitting the author himself, who, having sur- 
vived nearly all of them, brings this grateful rescue to his interesting 
array of names, many of whom were his competitors, and some his 
foes ; and yet, towards all of whom, living or de.d, he is candid and just. 
But we forbear, with the assurance that those who, whether of the pro- 
fession or not, would spend a few hours pleasantly and instructively in 
communing with the talented ones of the past, could not do better than 
to provide themselves with this valuable addition to legal biography, that 
they will find besides.in its convenient form and large, clear type, the valu- 
able auxiliary to easy and pleasant reading, and all commended by a 
style in writing remarkable for the ease of its diction, its gracefalness, 
and classic beauty. 


Notes of Recent Cases. 

Removal of Cause from State to Federal Courts —Minnet v. 
Milwaukee and St. Paul R. R. Co., United States Circuit Court, District 
of Minnesota. Opinion by Nelson, J. 13 Alb. Law Journal 254. (1) 
Where the notice of motion for removal’ which was served upon the 
plaintiff's attorney, stated that the removal was demanded under the act 
of 1867, which was repealed, Held, that the right of removal does not 
depend upon the contents of the notice of the motion for removal, and 
the state court could not withhold the removal, if the existing law in 
regard to the petition, ete., was complied with. (2) The words, * the 
trial or final hearing,” as used in the act of Congress, where there has 
been a trial upon the merits and a new trial granted, do not deprive the 
defendant of his right to a removal of the action. On this last point 


the learned judge says: “Again, ‘the trial’ mentioned in the act meansa 
final investigation of the rights involved in the court of original juris- 








as having a relative connection—a reciprocal meaning—the former ap- 
plicable to actions of law, and the latter to equity cases. The word 
‘suit’ embraces actions at law as well as equity cases, and the conjunc- 
tion ‘or’ connecting the words ‘the trial’ and ‘final hearing’ is used, 
as it often is, where it is sought to give an explanation or definition 
of the same thing in different words. Such must be the true construc- 
tion of the law, for it is hardly probable that a distinction would be 
made between actions at law ae equity causes, which would present a 
strange unomaly, as suggested by Mr. Justice Swayne, in Insurance Co. 
v. Dunn, 19 Wall. 225, that ‘in equity cases a final hearing only could 
tuke away the right of removal, while any trial, however interlocutory 
in its character, should have the same effect in an action at law.’ To 
avoid this, the Supreme Judicial Court of Massachusetts, in Galpin v. 
Critchlow, Am. Law. Reg., vol. 18, page 137, N. 8., construing the law 
of 1867, which used the language ‘ before the final hearing or trial,’ said 
the ‘trial appropriately designates a trial by jury of an issue which will 
determine the facts in an action at law; and final hearing, in contradis- 


| tinction to hearings upon interlocutory matters, the hearing of the cause 


upon its merits, by a judge sitting in equity.’ The Supreme Judicial 
Court of New Hampshire, in Whittier v. Hartford Ins. Co., Am. Law 
Reg. N. S., vol. 14, No. 10, page 621, agrees to the decision in the Mas- 
sachusetts case, and considers the reasoning in that applicable to the 
law as it appears in sec. 639, sub. 3. With great respect for these 
courts, I cannot agree to this interpretation of the statute. In equity 
practice the term hearing has a well-defined meaning, viz: ‘ That stage 


or sag og | in an equity cause which corresponds to a trial of a cause 
at law; the hearing of counsel upon the pleadings and proofs.’ The 


+ apie tee adjective final makes this hearing one that absolutely ends 
the matter in dispute, and is explanatory of the words ‘ the trial.’ This 
is certainly within the spirit of the law, and, in my opinion, within its 
letter.”” 

Promissory Notes—Fraud —Innocent Holders.—Matthews v. 
Crosby, Superior Court of New Hampshire 56, N. H. 21. A made his 
promissory note, expressed to be for value received, whereby he prom- 
ised to pay B, or bearer, forty dollars profits with interest, one year from 
date. As to A, the note was entirely without consideration, and was 
obtained from him by fraud. The plaintiff subsequently became the 
innocent, bona fide purchaser thereof before maturity. Held, that the 
instrument in the hands of the plaintiff was a valid, negotiable promis- 
sory note, and might be recovered; that the word “ profits,’’ as to the 
plaintiff, did not express or suggest a contingency or uncertainty, but 
an absolute, existing fund as the consideration of the promise, and on 
account of which the money was to be paid; and that the word, as 
inserted in the note, was not such an apparent defect or infirmity as to 
put the plaintiff upon enguiry. Cases cited in argument: Ryland v. 
grown, 2 Head (Tenn.) 270; Wells v. Brigham, 6 Cush. 8; Ernst vy, 
Steckman, 74 Pa. St. 18; Hovey v. Winslow, 59 Me. 170; Bank v. Bar- 
rett, 88 Ga. 126; Dougherty v. Perry, 88 Ind. 15; Taylor v. Curry, 109 
Mass. 37; Bartlett v. Nottingham, 8 N. H. 305; Clement v. Carleton, 2 
N. H. 369; Trustees v. Peaslee, 15 N. H. 327; Haniman v. Sanborn, 43 
N. H. 128; Cota v. Buck, 7 Met. 588. 

Measure of Damages —Refusal to Accept an Article Ordered 
to be Made. Shawhanv. Van Nest, Supreme Court of Ohio, opivion 
by Gilmore, J. 15 Am. Law Reg. 153. Where the plaintiff, in pur- 
suance of an agreement with the defendant, furnished the materials and 
constructed a carriage for the defendant, in accordance with his order and 
directions, for which a stipulated price was to be paid, and the defend- 
ant refused to receive and pay for it when completed and tendered. 
Held, that in an action brought for that purpose, the plaintiff is entitled 
to recover the contract price and interest from the time the money should 
have been paid. For a mechanic’s remedy, who makes an article to or- 
der and his customer refuses to recieve it, see Bement v. Smith, 15 
Wend. 493; Thompson v. Alger, 12 Met. 428. 

Life Insurance—Public Enemy—Forfeiture.—Bird v. The Penn. 
Mutual Insurance Company, U.S. Circuit Court, Eastern District of 
Pennsylvania. Opinion by Cadwalader, J. 2 Weekly Notes 410. A 
life insurance for a year was effected in 1847 by the complainant, a resi- 
dent of Virginia, in the company defendant, incorporated and trans- 
acting business in Pennsylvania, with the privilige of continuing the 
insurance from year to year, upon payment of the premium before the 
end of each year, but with the proviso that if the annual premium 
should not be paid within the time limited, the insurers should no 
longer be liable to pay the sum insured, and the policy should deter- 
mine. The insured paid the premiums regularly until 1861, when the 
breaking out of the civil war incapacitated him from paying, and the 
company from receiving, any further premiums until 1865. Upon the 
termination of hostilities, to the written enquiry of the insured as to 
what steps he must take to continue his insurance, it was answered by 
the company that the policy was forfeited for non-payment of the pre- 
mium in 1861: Held, that this answer dispensed with an actual tender of 
the premiums, and the question of the right to continue the insurance 
should be decided as though they had been tendered, with interest. 
Semble, that a-court of equity should relieve against the forfeiture, and 
reinstate the complainant in his insurance upon his payment of all the 
premiums, with interest. Life insurance dletinguished, as to such a 
uestion, from fire insurance. Qucre, whether the representatives of 
the insured would have been relievable if he had died before the end of 
the civil war. Insurance Co. v. Hamilton 9 Blatchf., 234 and Tuit v 
Insurance Co., Am. Law T., Jan. 7, 1874, in each of which the judges 
of the Supreme Court of the United States were equally divided in 
opinion, considered, 














282 CENTRAL LAW JOURNAL. 


[Vol. 8, No. 17. 





Legal News and Notes. 


—QUEEN VicTorta’s absence on the continent during a session of 
Parliament is exciting much unfavorable comment in England. The 
event is entirely unprecedented. The unwritten law of the Kingdom is 
that during sessions the Commons shall at all times ‘have access to the 
sovereign. 

—Tue Supreme Court of Pennsylvania, has decided in the case of 
Van Storch v. Adelia Griffin, May 10th, 1875, that in an action for a 
breach of promise to marry, the defendant can, under the plea of non 
assumpsit give evidonce of plaintiff’s immoral character, and that if a 
man is inveigled into an engagement witha harlot it can not be enforced. 


—Tue Mississippi legislature has passed a game law, similar to our 
own, in its general prem, but extending the penalties against all 
common carriers, for transporting game out of season. The penalty 
ranges from ten to fifty dollars fine, and even embraces robbing the 
nests of birds, except birds of prey. 

—“SIcC UTERE TUO UT ALIENUM NON L&DAS.’—This maxim was once 
discarded unceremoniously by Mr. Justice Erle. ‘The maxim,” said 
he, “is mere verbiage. A party may damage property where the 
law permiti, and may not where the law prohibits, so that the maxim 
can never be applied till the law is ascertained, and when it has been, 
the maxim is superfluous.” Bonomi v. Backhouse, 36 L. J. Q. B., 388. 


—Errors in Vira Sratistics.—A man in Kilkenny recently saw a 
statement of his own death in a newespaper. He wrote to the editor: 
“Sir, I notice a few errors in the obituary of myself which appeared in 
your paper on Wednesday last. I was born in Dublin, not Cork, and 
my retirement from business in 1860 was not owing to ill-health, but a 
little trouble I had in connection with a horse. The cause of my death 
was not small-pox. Please make correction.” 

—TueE Washington Law Reporter still refuses to be satisfied with the 
construction pr by our court of appeals to the Missouri Game Law. 
While upon the question of old laws, including the Bologrian, we might 
remind him in turn that in all old countries where game laws have ex- 
isted, there is one against ‘‘ poaching on the manor.” With our esteemed 
contemporary, it is the manner of pleasantry he is poaching, on and 
probably he is amenable to no other penalty than a smile at his views. 


—WE acknowledge the receipt from our contemporary, the CENTRAL 
Law Journal, of a picture of Judge Dillon. The legal fraternity all 
over the country hold this gentleman in high esteem. If this be a cor- 
rect likeness, we can philosophically account for his possession of those 
mental and moral qualities for which he is distinguished, for the com- 

nsatory law of nature, in showering abstract gifts, has left the judge 
in the vocative in an to personal beauty, so that we can, after tak- 
ing another look at this photograph, only repeat what Artemus Ward 
said to Abraham Lincoln, ‘‘ You are not very handsome, but if you keep 
on being good, you will make a very pretty angel.”"—[ Washington Law 
Reporter. 

—THE nicety and technical precision required in criminal pleading, 
have often been the subject of remark. The policity and tautology of 
equity pleadings likewise have been animadverted upon. “I remem- 
ber,” said the late Lord Chancellor Campbell, ‘‘ when bills in equity 
told the same story over and over again, and each time more obscurely 
than on the previous occasion. When the answer came, the great ob- 
ject in drawing it up was, that however long it might be, it should form 
only one sentence, in order thut if a part of it had to be read, it should 
be necessary to read the whole. But I am happy to be able to say, that 
both the bills and answer, which I have lately read, were simple, rea- 
sonable, grammatical, and perspicuous.”’ Hansard N. S. vol. 154, col. 
1082.—Canada Law Journal. 

—Law Derinep.—The word “law” is used in our language (says 
Sir Edward Creasy) in many various senses. It sometimes means a 
mere habit or tendency ; and sometimes it merely expresses the general 
uniform sequences of phenomena which we observe in external nature. 
Dismissing these and other metaphorical usages of the term, and dealing 
only with the word “law” as it applies to man, to his rights and duties, 
we find one great line of distinction between the modes in which the 
term isemployed. In one class of meanings, “law ’’ comprises general 
doctrines of right and wrong, and of man’s general duties towards his 
Creator and towards his neighbor ; whereas in another class of meanings, 
“law” is narrowed towards the precise sense of a definite, imperative 
rule. of conduct prescribed by a political superior, who has the power 
and the will to enforce by practical means the observance of such rule. 
“Law” in the first and ampler sense may be called ‘‘ Moral Law;”’ in 
its narrower and stricter sense, it is genarally called ‘“ Positive Law.” 

—How the iconolastic hand of Time is breaking down all our cherished 
ideas of legal tradition, and scattering the misty forms that hang about 
its sanctity. The trial by jury, was. once ed as the bulwark to 
shield all human Yn from betrayal or oppression, but the ideas are 
now gaining ground (more especially in the large cities), that trial by 
jury is a sham, that only a man with a bad case, or an unscrupulous at- 
torney who can pull outside ropes, wants a jury; that honest intelligent, 
men evude the duty from motives of disgust, or because the demands of 
business prevent, and that juries, are, in the main, made up of trifling, 
irresponsible men, who are mere hangers-on about the vedtiboles of courts, 
to make the daily stipend of a dollar or two, which they could not other- 
wise earn. It would seem that only in a question sounding in damages 
mearly would the ideas of twelve men be needed, in place of one intel- 
ligent judge, and the advantage then would arise from their capacity to 
decide, outside of the fact that the only business they really had in hand, 
was to make money to keep them in lunches and drinks. 





—Ir is announced that the United States Supreme Court has decided 
to adjourn on the second Monday in May, and that noarguments will be 
heard after Friday, April 28. Tt seems that the court is still running 
behind, and that the arrears will be larger than ever before at the tine 
of adjourment. The only way, as nom frequently ‘pointed. out, to 
relieve the supreme court is by the limitation of appeals, and the estab- 
lishment of an intermediate court of appeal. The*bill which was sug- 
gested by the Law Journal, and which has passed the house of represen- 
tatives, meets the demands of the case better than anything yet proposed. 
We do not understand the reason why the senate judiciary committee have 
not reported the bill. It can hardly be possible that they will reject the 

lan for the erection of a court of appeal. Such a course would still 
further involve the supreme court in arrears, resulting, in many cases, 
in the absolute failure of justice.—[Albany Law Journal. 


—TuHE Canada Law Journal says that however desirable from the 
wife’s point of view the privilege of suing and ee | sued independently 
of her husband may be, cases may arise which will cause the husband 
to look upon it as anything but a privilege. Indeed, in a recent argu- 
ment in the court of chancery, such a case was referred to with much 
feeling by a learned Queen’s counsel, as having actually transpired in 
one of our counties. It appears that a married woman applied to a 
shopkeeper for goods, informing bim, however, that she was acting con- 
trary to her busband’s instructions. The merchant, nevertheless, fur- 
nished the goods, and charged the woman personally with their price. 
He then shortly after cal ber alone in the division court. The result 
was that the woman was kept a whole day in attendance at court, and 
the equally unfortunate husband was kept at home to take care of the 
children. To assist him inhis onerous dutes he had to subsidise a neigh- 
bour of the gentler sex at an outlay which he begrudged. He now com- 
plains that the legislature entirely neglects the interests of the unpro- 
tected male. The case had its parallel in another—in Wyoming county 
—cited by the same counsel, wen the husband spent the day in walk- 
ing about outside the court house with the baby in his arms while the 
wife performed her duty to the state on the jury. 


—In the Supreme Court of New York, a case is now pending which 
will doubtless put a quietus to the gold gambling transactions on Wall 
street that have produced so much mischief and brought so much disgrace 
onthe country. Gould, of financial notoriety, bought from one Taylor, a 
quantity of gold which Gould afterwards refused to receive, and the loss on 
which, amounting to $50,000, he refused to pay. Taylor sued, and, as 
matter of defence Gould claims that it was only a “ bet” that the price 
of gold would advance, that being a wager the transaction was contrary 
to 9 and no recovery against him could be legally had. The court is 
to pass on the issue, and will likely decide for the defendant. Such at 
least is the tendency of decisions on this question, in similar cases, where 
the transactions were in the purchase of grain, or what is known on 
’Change as “ futures,”’ or by: ‘‘ puts” and “calls.” These have been held 
by ca ate Blodgett, United States Circuit Judge of the Northern District 
of Illinois, and by the supreme court of that state, as not being con- 
tracts, no delivery of property being made, and only contingently de- 
liverable, if at all, being in the nature of gambling transactions, on 
which there could be no recovery if the plea ismade. See on this sub- 
ject the Alabama case, ante, p. 134. As far as Mr. Gould is concerned, 

owever, he may have drawn a two-edged sword, by which he may be 
very seriously cut. The law which he invokes provides, that “any per- 
son who shall pay any money, upon the event of any wager, may sue for 
and recover the same from the winner.’’ So that if the court adopts his 
defence, there will probably arise a good many actions against him, to 
recover the amounts paid him in transactions identical with the one 
which he now ignores. Judging from his former financial career, these 
will doubtless be numerous and large. 


—In these days of the great multiplication of divorce suits, when 
courts lend themselves with great facility to the granting of decrees in 
such cases, the following expressions by one of the Scotch judges are 
timely. When the solemnity and sacred character of the marriage 
contract are more generally comprehended, and the absolute dependence 
with which all well ordered society must rest upon its observance, 
it is fair to presume that courts will not lend themselves with such in- 
decent haste to its dissolution. Says the learned judge: ‘“‘ Marriage 
being entirely a personal, consensual contract, it may be thought that 
the lex loci must be resorted to, in expounding every question that rises 
relative to it. But it will be observed that marriage is a contract su: 
generis, and differing in some respects from all other contracts; so that 
the rules of law, which are applicable in expounding and enforcing other 
contracts, may not apply to this. The contract of marriage is the most 
important of all human transactions. It is the very basis of the whole 
fabric of civilized society. The status of marriage is juris gentium, and 
the foundation of it, like that of all other contracts, rests on the consent 
of parties; but it differs from other contracts in this, that the rights, 
obligations, or duties arising from it, are not left entirely to be regu- 
lated by the agreement of parties, but are, to a certain extent, matters 
of municipal regulation, over which the parties have no control by any 
declaration of their will. It confers a status of legitimacy on children 
born in wedlock, and with all the consequential rights, duties, and priv- 
ileges thence arising ; it gives rise to the relations of consanguinity and 
affinity; in short, it pervades the whole system of civil society. Unlike 
other contracts, it can not, in general, amongst civilized nations, be dis- 
solved by mutual consent; and it subsists in full force, even although 
one of the parties should be forever rendered incapable, as in the case 
of incurable insanity, or the like, from performing his part of the mu- 
tual contract.” Ferg. Div. Case, 397, per Lord Robertson, primus. 
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